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Will ALR Wear Well? 











V/henever a purchase is made, the fundamental consideration of the 
prudent buyer is, will it do what it was designed to do? 


When you make an addition to your library you first consider its 


ability to do its work 


AMERICAN LAW REPORTS, Annotated, 


has stood the test. 


Out of ten sound office law libraries in your state, the chances ere 
that at least nine have ALR and have had it for years. Would these 
lawyers have continued ALR all these years if it was not earning its 


way and paying big dividends? 


Yes, the acid test of time has been applied to ALR. Today it has a 


greater circulation and use than any other set of reports. 


You know its record — its popularity among its thousands of satisfied 


users who know the solid value and extent of its use 


But do you know that although it costs more to produce than any 
other set of reports ever published, you can still add it to your library 


at prewar prices and on terms so low that it can pay its own way? 











Write either publisher for full information. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., rochester 3, N. Y. 


BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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“to serve 
with bond” 








When you need a bond for yourself or he is backed by the ample resources and 
a client, the surest way to obtain the extensive facilities of America’s fore- 
instrument you want, when you want it most bonding company...a company 
and in a form acceptable to the Court, _ that has specialized in furnishing Court 
is to call the local F&D representative. and Fiduciary Bonds since 1890. 


You will find him always ready and glad 


to serve you, regardless of the size of 


FIDELITY AND SURETY BONDS 


the premium involved, and you will 
. BURGLARY, ROBBERY, FORGERY 


have the satisfaction of knowing that AND GLASS INSURANCE 





FIpELiItTy AND DEPOSIT 


COMPANY OF MARYLAND 
Founded 1890 — Baltimore. Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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Not too much 





Corporations doing business in outside states 
sometimes, through ambiguities in the state's 
notices or vagueness in the law, pay a tax they 
don’t need to pay at all, or pay at a higher rate 
than necessary. Sometimes they pay too little or, 
through oversight, get their payments in too late, 
and are penalized. They need the Corporation 
Trust system of statutory representation. It gives 
each company’s lawyer advance notice of every 
| state tax to be paid and state report to be filed, and 
| furnishes him complete official information on 
which to figure rates, exemptions, etc. Don’t let 
a client pay too much, or too little, or act too 
late —investigate how the Corporation Trust 
system will help 














—nor too little 


—nor too la 








October, 1945 « Vol. 31 LL 
































The “Know How” of 
Administrative Law 


A Post War Necessity 


FEDERAL TRADE LAW 
AND 
PRACTICE 


HENRY WARD BEER 


The author writes out of an abun 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 


Removes the blindfold 
from Administrative Law 


It Shows You 


What Acts Constitute 
petition 
What Is False or Misleading Ad 


vertising 
How Contracts 
Conspiracies Are fudged 
Export Trade Laws Fully Treated 
Are You Qualified to Advise Your 
Clients About Prices Under the 
Robinson-Patman Act 


Combinations 


Step by Step in 
Administrative Law 


Gives You Every Step from the Issu 
ance of the Complaint to the 
Supreme Court 

All Steps to Take Before Answering 
the Complaint 

Full Explanation of 
Your Rights 


A GREAT LAW BOOK 


hundreds 


Protection of 


Meaty —with 


cases to guide y 
Cited by the Circuit Court of Appeals 


by the Federal Trade Commission, 
and in Respondents’ Briefs 


COMPLETE WITH FORMS 
5 | ‘ 00 


BAKER, VOORHIS & CO., 
INC. 


30 Broad St. 
New York 4 N. Y. 
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Our Cover 
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s as to the domestic economy ol 


United States and American poli 
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mest legislative 
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Just published and now ready for delivery 


CALLMANN LAW OF UNFAIR 
COMPETITION and TRADE MARKS 


Thre 


e Volumes ..Price $30.00 


of increasingly and exceedingly fierce competition, every 

ESS suse and every manufacturer of a patented or trace marked 
s problems of unfair competition. As these problems extend 

se wholesaler and retailer as well, this complete text on 


v welcomed, for most of us come within reach of this 


every day of our lives, by innocently violating its pro 
ns the one hand, or overlooking its protection on the other 
* 


NELSON ON DIVORCE 
AND ANNULMENT 


SECOND EDITION 


Three Volumes....................++2-...-Price $30.00 


The need for a complete and up-to-date treatment of this subject, with 
selected forms and covering all the states, is clearly evidenced by the 
reading of any daily paper. The tremendous shift in population makes 

perative that the practitioner be thoroughly familiar with the laws 
of all states as those seeking a divorce will wish to take advantage of 


he laws of the state most favorable to them 


* 


NICHOLS ANNOTATED FORMS 


One 


401 


SECOND EDITION 


Volume oe oe ..Price $15.00 


ness with which an attorney draws up the 
ents he is called upon to prepare from time to time, is directly 
s knowledge of, and his experience in, the matter under 

None of us ve the detailed knowledge and broad experi 
meet all situations so we utilize the experience of others 

1 form book. Nichols Forms is such a form book as it has 
prepared an author of recognized talent and drafting 


seco! to 1 e in this particular field 


Descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


EAST OHIO STREET ° Phone: Superior 3860 ® CHICAGO 11, ILLINOIS 
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STATE OF DELAWAR 


OF THE NEW. DELAWARE 
45 Amendmen'® CORPORATION LAW 


(now in preparation) 










Including 19 







® The Legislature of Delaware is now in 
session and will unquestionably amend 
the General Corporation Law. Within 
24 hours of the adoption and approval 
of such amendments, Prentice-Hall will 





° Hall. Inc. 
Prentice” nent 11.8.0. 


oad Street, New 





90 Br 





have on press a new, revised edition of 
the complete law. If you will send us 


The tax and corporation laws of the vari- your request now, @ copy will be re- 


ous states are always in a state of change. served for you and will be sent to you 
Prompt, accurate, and up-to-the-minute : oe 

information on state requirements is just gratis as soon as it is off the press. 
one of the advantages offered by the 

arse a —_ This booklet (approximately 150 
an folabactale lalate) action ere are 

many others, including the moderate cost pages in length) will contain the full text 
It will pay you to investigate the reasons . . 
why the lorgquil argentine kind of the statute, annotated with leading 
in the world offering law | , , , 

n the word Steee ae eee Federal and state court interpretations. 
services is the preference of so many 

leading law firms. It is not merely a digest. 










Please address your request for “The General Corpora- 
tion Law of the State of Delaware” to 


CORPORATE ORGANIZATION 
AND MAINTENANCE DIVISION 


(The services of this Division are avail- 
able only to counsel) 


PRENTICE-HALL, iwc. 


90 Broad St., New York 11, N. Y. 
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All Washington developments air mail to your desk the 
following morning ! 


The Tax Court of the United States hands down a decision affecting many corporations— 
are some your clients? New policies on disposal and sale of surplus property are announced— 
this will bear watching. Federal moves like these can be caught in five minutes’ checking of 
the Index-Digest and Summary-Analysis of the Daily Report for Executives. You keep in con- 
stant touch with Washington to become the first to take advantage of national developments. 
Even a week's delay could prove costly—this is the only complete overnight reporting service 


from the capital! 


You get the facts you must have on taxation, contracts, reconversion, renegotiation, termi- 
nation, surplus property, salary controls, price policies—everything of import to executives. 
Only an organization like BNA, with hundreds of specialists constantly contacting all govern- 
ment agencies, courts, bureaus, can keep you posted like this. The cost is low; ignorance 
can cost more! Leading law firms and corporations would not operate without the Daily 
Report for Executives—find out what it can mean to you. 


Write for details of our More than ever, you must 


special trial plan today! watch WASHINGTON! 





The BUREAU OF NATIONAL AFFAIRS, INC. 
1245 24th St., N.W. WASHINGTON 7, D.C. Established 1932 
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Johnny OFFICIAL says: 
Use the seal that's light and 
handy, 

The ‘Official’ is a dandy.” 

















Demand the 
“OFFICIAL” Pocket Seal 


STANDARD WITH LAWYERS, NOTARIES AND 
CORPORATIONS THE WORLD OVER 


The exclusive patented features of this seal are to be 


found in no other seal on the market. It is a compact, 


lightweight, portable seal press which does all the work 
which formerly required a heavy, cumbersome lever seal 
press. Get it from your marking device store or stationer 
or write to Dept. B. 


MEYER & WENTHE, Inc. 


‘The House of Friendship” 
30 South Jefferson Street, Chicago 6, Illinois 




















New Authoritative Pamphlet Course on 


CURRENT PROBLEMS 
IN FEDERAL TAXATION 


Prepared especially for lawyers by 30 outstanding 
experts. Procedures and pitfalls in typical tax situ- 
ations arising in connection with clients’ business 
affairs, investments and personal estates explained 
in comprehensive, clearly written articles on: 


Estate Planning * Form of Business Organization 
and Tax Laws * Organization of Corporations and 
Sales of Assets * Corporation Reorganizations and 
Readjustments * Expense Deductions of Corpora- 
tions * Special Relief Under the Excess Profits Tax 
—Section 722 « Income Taxes and Real Estate « 
Tax Problems of Farmers *« Pension, Stock Bonus 
and Profit-Sharing Plans * Preparation and Trial 
of Tax Cases * Valuation Problems + Tax Planning 


12 pocket-size pamphlets totaling 700 pages; fully 
annotated. Subscription Fee: $12.50. 


This new series supplements the basic monographs 
on Fundamentals of Federal Taxation used by over 
10,000 lawyers te obtain a working knowledge of 
the principles of federal income, estate and gift tax 
law, for which the fee is $10. 


Issued as part of the national tax program of 
lecture courses and publications by 
American Bar Association 
SECTION OF TAXATION 
and the 
en ee Pe Ar , 
ractising Law Institute 
Subscriptions (payable to the Practising Law 


Institute) and inquiries should be addressed to 
160 Broadway, New York 7, N. Y. 
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CASES 


AND 


STATUTES 
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ALWAYS UP TO DATE 














A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JourRNAL can be inserted and from 
which they can be detached with ease by means of a 
special device 

It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 


shelf with other books. 


The price is $1.50, which is merely manufacturer's 


cost, plus mailing charge. Please mail check with order 


AMERICAN Bar ASSOCIATION JOURNAI 
1140 North Dearborn Street 


Chicago 10, Ill 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S. F.& G. 
agent with power to issue 
court bonds and other 
judicial bonds ata 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 


Home Office: Baltimore, Md 





Originctors of the Slogon 


onsult your Agent or 
Broker os you would you 


Doctor or Lowyer 














PAGE 
WILLS 


LFETIME EDITION 


ANDERSON #ANDERSON 


COMPREHENSIVE 
SCHOLARLY 
UTILITARIAN 


Page treats every phase of the subject 
.. . Includes the statutes as well as the 
decisions . . . Footnotes classify the au- 
thorities according to states ... Most com- 
plete collection of forms... Covers all law 
review articles on the subject of wills... 
Thoroughly indexed ... Table of cases. 





A review of the second edition of the 
work in Harvard Law Review said: 


“In its present edition the work is our 
most comprehensive and valuable treatise 
on wills. ... Mr. Page has made a note- 
worthy contribution to legal literature, 
which combines in as high degree as may 
reasonably be expected the scholastic with 
the utilitarian. As a work for practitioners 
it is not likely soon to be excelled.” 


(40 Harvard Law Review 1024, by Professor 
Merrill Isaac Schnebly of the University of Illinois.) 


FIVE VOLUMES—WITH 1944 POCKET PARTS 


$50.00 


Send for descriptive circular 


THE W. H. ANDERSON COMPANY 


524 Main Street Cincinneti 2, Ohie 
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GIVE YOUR LOCAL STATUTORY QUESTIONS 
THE BENEFIT OF NATIONWIDE CONSTRUCTION 


When you have a question covered by a local statute, 
which has never been construed by your local courts, 
don't overlook the fact that a similar or identical statute 
may have been enacted and construed in some other 


jurisdiction— 


In such event, nationalize your local statute by consult- 


ing C. J. S. 


Because 
Regardless of where a statute may have been enacted, 
if it has been construed anywhere the Corpus Juris 


Secundum System will give you that construction. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 
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Second Draft of Proposed A 


mendments to 


Federal Rules of Civil Procedure 


Rules 


com 


Che Advisory Committee on 
or Civil 


yleted and distributed a second pre 


Procedure has now 


iminary draft of proposed amend- 


nents to the Rules.1 This second 
lraft is dated May, 1945; but was 
not available for distribution until 


The Com 
nittee requests that suggestions reach 
1945 


he latter part of July 


it by December 1, 

It will be remembered that when 
the first draft was released it was sug 
rested that the Committee complet 
its work in time for the Court to pro 
mulgate the amendments so that they 
could be filed at the opening of the 


present Congress. [he Committee 
wisely did not hurry through its 
work. Many suggestions were re 


ceived, considered and discussed at at 


least two meetings. As a result the 


been considerably 


has 


first draft 
bettered. 

Choices have been made of all 
the alternative provisions which 
were submitted to the bench and 


bar. It is now definitely provided 


that when, in a case d without a 


jury, a motion to di 


smiss is made 
at the close of the plaintiff's proof 
the judge shall pass upon the credi 
bility of the evidence and, if he sus 
tains the motion and dismisses the 
suit, make a written finding of fact.? 
conflict in the 


This ends a cases, 


adopts the sounder rule and is in a 
cord with the increasing weight of 
authority. 

On motions to dismiss for failure 
to state a claim and for judgment on 
mat 


the pleadings the reception of 


ters outside the pleadings is left to 


the Court’s discretion. However, if 
such matters are received the motion 
shall be 


mary judgment and dealt with ac- 


treated as one for a sum- 


cordingly.* This will put a stop to 
the practice of some courts of treat 
ing such motions as “speaking mo- 
tions,” the scope of which is uncertain 
and the practice on which is un 
settled. By tying this practice to the 
summary judgment rule the right 
summarily to dispose of a conflict 
yn a material issue of fact is effectu- 


ally denied 


Finality of Judgments 


Ihe question of the finality of judg 
ments is one that has given the Com 
mittee much concern. Under the old 
practice finality was imposed by the 
expiration of the term. Inequality 
of operation made that undesirable 
and the Rules provide that “the 
period of time provided for th 
doing of any act or the taking of any 
proceeding is not affected or limited 
by the expiration of a term of 
court,”"4 

rhe rule® further provided that 
within the time allowed or thereafter 
in cases of excusable neglect the 
Court might enlarge the time for 
taking any action except the making 
of a motion for a new trial, grant- 


1. Second Preliminary Draft of Proposed 
Amendments to Rules of Civil Procedure. 
For the District Courts of the United States, 
herein cited as “Second Preliminary Draft”. 

2. Rule 41 (b) Second Preliminary Draft, 
pp. 48-51. 

8. Rule 12 (b 
nary Draft, p. 9. 

t. Rule 6 (c). 


and (c) Second Prelimi- 


It is proposed to amend 


by Walter P. Armstrong 


OF THE TENNESSEE BAR 


ing a new trial sua sponte and taking 
an appeal. 

Some members of the Committee 
felt that this did not give sufficient 
finality to judgments, but, at the 
time the First Preliminary Draft was 
issued, the Committee had not agreed 
on an amendment.® 

An amendment is now proposed 
which negatives the power of the 
Court to extend the time for these 
purposes: of parties; 
motion to vacate a judgment and for 


substitution 


judgment notwithstanding a verdict; 
motion to amend the findings and 
alter the judgment; motion for new 
trial; granting a new trial sua sponte; 
motion for relief from a judgment 
obtained as a result of fraud, sur- 
prise, mistake or excusable neglect; 
taking an appeal; docketing an ap- 
peal beyond ninety days from the 
filing of the notice of appeal.’ 

Most practitioners will probably 
concur in the Committee’s view that 
the time for doing each of these acts 
should be fixed and that if the period 
now allowed is not sufficient the rem- 
edy is definitely to enlarge the period 
by rule rather than to confer upon 
the Court the 
to set the rule aside. 

For the substitution of parties 


unrestricted powe! 


(two years), substitution of a suc- 
cessor in office (six months), docket 


this rule by making it read “by the con- 
tinued existence or expiration of a term of 
court.” Second Preliminary Draft, p. 1. 

5. Rule 6 (b) 

6. See Armstrong, Proposed Amendments 
to Federal Rules of Civil Procedure, 4 Fed 
eral Rules Decisions, p. 124 at pp. 131-133 

7. Rule 6 (a) Second Preliminary Draft, 
pp. 16. 
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Federal Rules of ( 


ing an ippeal ninety days max 
mum) the time allowed is amp 
There is no valid objection to th 


proposed limitation of thirty day 


for filing a notice of appea It 
now propose 1 to fix one year as 
time in which a judgment set as 


on motion based on specified ground 


| ! gy 
uefly of fraud and 


1 


consisting ( 
take As has been pointed out® the s 
months’ period was too short, b 
one year should be sufficient 

The Committee has idhered 
Its opinion that ten davs 18 an 
time within which to move for 
judgment notwithstanding a verdi 
to amend the findings and alt 
judgment or for a new trial 

In so doing it still seems to 
that the Committee has fai 
take into consideration the situat 
of the busy practitioner,! Othe 


pressing matters compete tor itt 


tion. <A transcript or part tran 
script is often needed for the prepa 


ation of the motor ind 


quently for its proper presentatior 
Now that the act"! providing fo 
othcial stenographers nas peen 1 
plemented by an appropriation, ir 
some districts at least, the difficulty 
of obtaining transcripts prompt! 
has already been appreciably, 

The bar should n ike i col 
certed effort to convince the Con 


the time for maki 


crease d 


mittee that 


these motions should be x te 


to thirty days. 


Rule Providing for 
Relief from Judgments Revised 


Ihe Committee has produced a1 


excellent revision of tl rule pro 


viding for relief from judgments 


having much broadened it since the 


First Preliminary Draft 


new proposed amendment relief ma 


be obtained “on th following 
grounds: (1) mistake, inadvertenc 


1) olect v4 


surprise or excusable 
newly discovered evidence which b 
due diligence could not have 


discovered in time to move for a ne) 


trial 3) fraud (whether hereto 
fore denominated intrinsic or ex 
trinsic muisrepresentatior | oul 
misconduct of an advers party 
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f 
The rule does not limit the power of 
he Court to entertain an indepen 
dent action, to set aside a judgment 
»btained without personal service,! 
» set aside a judgment for fraud 
pon the Court 
In the first draft of the amend 
nents the Committe expressed some 
doubt iS to the effect ol this ruil 
pon the writ of error coram nol 
nd the bill of review. In view, how 
ver, of the broad scope of the pres 
proposed amendment the Com 
mittee has properly included a pro 


vision abolishing writs of coram ne 


im vVvovoulis audita {UETELA and 


Dills of review and bills in the na 
of bills of review 


Only in one instance does the 


Committee seem to have been un 


t 


able to come to a definite conclusion 


In dealing with the extent to which 
may delve into an adversary’s 


f 


nvestigation file and examine state 


nents ot witnesses photographs 
ips, etc procured in prepa! ition 


wr trial the Committes seems to have 


iken counsel of despait Both the 


first and second draft of the amend 


ents allow the Court to order “that 


lesignated restrictions be imposed 


ipon inquiry into papers and docu 


ments prepared or obtained by the 


idverse party in the preparation of 


the trial of the case.’’"!4 


Admitting the difficulty of the 


yblem the Committee notes that 


is not willing 


that such files are absolutely privi 


O accept the view 


ged nor is the Committ 


villinge to accept the view that such 
hles can be delved into in ¢ very Cast 

Ihe Committee therefore acts on its 
velief ‘that the Courts can be trusted 
» exercise sound judicial discretion 
but deplores the fact that the pro 
posed amendment” does not estab 
lish any standard for the exercise of 


judi ial discre t10n 


} 


Appealingly it 
ds If members of the profession 


can formulate a general statement of 


the standard for exercise of discr 


8. Rule Second Preliminary Draf 
0 81-84 
9. Armstrong, First Preliminary Draft 
ip. 133 
Id Pp 13 
1. Public Law 22 x Cong. c. 3, 2nd 
S 28 U. 8S. #94 


t 


tion, the Committe lcon 


and give it caretu ierat 


Attempted Solutior 
Works for Diversity 


This atten pted s 

SOLVES the problen I iKCS 

uniformity On thi it 

firmatively works for di y. Ey 
practitioner knows that is alrea 
apparent that in dealit Wi 


subject the district judges 


exercise their discret 

ay in onc Cas¢ ina Cl n 
other case Rather 

inflexible rule for h 

It would be fai et 
Statements ol Wwitn 


mMcasurements and 


prepared or obtained advers 
party in the prepara i 
I the case and to 


be either privileged 
I his quandary ) ( 


is an illustration of 


problems posed DY l ) whel 
I 

Its SCOpeé is as broad as it < 
plated by the Rul \ yugl 
ultimate solution of a I a 
lave to wait on turtl XJ ne 
measurable progr 5s iiread 


been made. 
Interrogatories to 


one of the best 
narrowing the iss | ( 
mittee has now liberal 


draft by providing tl imb 
ot sets of interrogato 


ted Phis is subject 


power ol the Court a sucl 


Line answers to ll ! Oriecs 
cluded in one set oft iv? ) el 
interrogatories tha 
pertunent 

The ruic 
party served is i 
corporation Or a parti SI ) ) is 
sociation the Inter 


answered “by any i reol 


competent to testify S enall 


~ 
4 





twen 


men¢ 


O pl 
and t 
Suc h 
fully 
woul 
prop 
resul 
simi! 
the 

finali 


J 


comn 


ior 


sITy 





he case of sor corpo! ut fault a party may not be served 
s (e.g. railroad mmpanies no until after the expiration of twenty 
fhcer will have ficient fa days and may not even learn within 
rity with the fact swer all that time of the pendency of the suit. 
terrogatories eit is of knowl Under these circumstances he could 
or on informat All of the without preparation be forced to 
will, however, be } n to the deal with depositions or confronted 
yration’s attorn trial with a motion for a summary judg 
st the officer mak inquiry nent. Uniformity is easily attain 
ill enable him to s y the an ible by permitting such steps with 
rs? If the objecti yf the Rules nut leave only when twenty days 
» be obtained the a ! st be have expired since service of the 
he afhrmative pro the infor complaint 
on is readily a le in the Ihe first revision suggested that 
yoration’s files or 1 be obtained the time for a party to plead 
thout burdensom nse fro may be extended by a written stipu 
plovees. The Ru hould deal lation of the parties once without 
th this contingene t is not approval of the Court’.*! It was 
idemic but is consta y arising pointed out** that this, without the 
The Rules now p the taking right of the Court to intervene, gave 
depositions o roa sui too great latitude to the parties and 
iry judgment 1 I i\ ol might result in undesirable delay 
yurt only after 1 ce of th Che Committee has apparently ac 
swe! There is wision as cepted this view for the sentence is 
when in rroga party now omitted." I his is probably the 
n be propounded t leave best course, although it may concei\ 
it it is assumed tha ire gOV ibly work an occasional injustice il 
ned by the depos? practi other courts follow the holding of 
lhe first draft of idments he Third Circuit that a party who 
d not deal witl ise of tl does not plead within the time pre 
le as to interroga i part scribed by the Rules is in default, 
it proposed tha ms could notwithstanding the express agre¢ 
taken or motion to i SuInIMar' ment of his adversary that he need 
idgment ma il r tl not do so.74 
ymmencement of yn. 19 The Committee has now furthe: 
[he present a ents deal clarified and bettered the practice of 
xpressly wi hd iterrog joining in -the alternative a mo 
ies to a pal ‘tions for tion for new trial with a motior 
summary judgment at rovide that for judgment notwithstanding the 
in each case a ve taken verdict The first draft permitted 
without leave after t <piration of such joinder and required the dis 


wentv davs subsequ t judge to pass on the motion for 


mencement of the a new trial without prejudice to the 


the col trl g 


This is a distu yrovement 

ver the first draft. A sintift should vision permits the district judge t 
not he afforded the o rtunity fully lecline to rule upon the motion for 
0 prepar hie case 1 filing suit new trial. If he does conditionally 
_ then force th fondant ta met grant or deny the motion for new 
such moves befor ead ti trial and sustains the motion fon 
inflw to consider — lt judgment and the judgment is re 
would seem. hot ther the new versed on appeal the case shall pro 
proposal would or nally at least 


result in an inequal yf Operation 17. Rules 26 and 56 

Sn 39 hat : } on 18. Rule 33 

similar to that co a when 9. First Preliminary Draft, pp. 37-4 
the expiration of term ga 66-68 


lity ) u << aaah lane 
finality t af 10.45; 64-66. 


The filing of ) Lint is the |. First Preliminary Draft, p. 11 
ya Armstrong Proposed Amendment 
"2 : -e} 2 I 
ommencement oO! ction. With etc. Ibid p. 128 


motion for judgment. The current 


20. Second Preliminary Draft, pp. 31-35 


Federal Rules of Civil Procedure 


ceed accordingly unless the appellate 
If the dis 


trict judge declines to pass on the 


court otherwise orders. 


motion for new trial but sustains the 
motion for judgment and this is re 
versed on appeal he shall then rule on 
the motion for new trial unless the 
appt llate court otherwise orders.*° 

There seems to be room for im 
proving the rule that permits cer 
tain defenses to be made by mo 
tion.“ It is expressly provided that 
no defense is waived by being joined 
with other defenses either in a re 
sponsive pleading or in a motion 
But suppose that a motion is filed to 
dismiss for insufficiency of service of 
process and, before the motion is 
heard, an answer on the merits is 
hled: Is the motion waived? The 
question has arisen and the Rules 
do not answer it. 

Defenses which may be made by 
motion are: Lack of jurisdiction over 
the subject matter or person; im 
proper venue; insufhciency of or of 
service ol process; failure to state a 
claim or to join an indispensablk 
A motion may also be made 
When 


ever a party makes a defense by mo 


pal ty. 


for a more definite statement 


tion he must join all other defenses 
permitted by motion then available 
If he fails to do so he may not there 
after make any of these defenses by 
motion and entirely waives all ex 
cept failure to state a claim, to join 
1 an indispensable party or lack ol 
jurisdiction which defenses may b« 
later interposed in another manne 
All of the defenses permitted by 
motion except that to make more 
» definite and to dismiss for failure to 
state a claim are in a sense prelimi 
» nary—challenges to the plaintiff's 
right to get his foot in the court 
room door. They fall into an en 
tirely different category from a mo 
tion to make more definite or a mo 
tion to dismiss for failure to stat 


a claim. If one of these motions, 


28. Rule 12 (a Second Preliminary 
Draft, pp. 7-8 
24. Orange Theatre Corp. \V 
{musement Corp $+ Ci 1942, 130 Fed 
2d) 185 
295. Rule 50, Second Preliminary Draft, 
. pp 54-58. 
26. Rule 12 (b) 
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which challenge the plaintiff's rig] 
to proceed, is sustained the Court 
take 


failure to 


will find it unnecessary to 




















































the motion to dismiss fot 


state a claim and will often be re 


lieved from deciding intricate ques 
tions of law. 
A motion for a more definit 


statement is frequently necessary be 
fore a motion to dismiss because no 
4 coll 
plaint may state a case on a contract 
Statute 


claim is stated can be made 


which is within the of Frauds 
not it 1s 


and fail to state whether o1 


in writing. A motion to make more 
definite will elicit this fact and pre 
pare the way for a motion to « 


if the contract is oral. 


The 
to be to require the motions whicl 


challenge venue or jurisdiction to bi 


bette practice would seen 


joined and first made, next to permit 


a motion to make more definite and 
and then a motion to dismiss. | 
when the complaint is made definite 
it does not state a case there is no 


reason why the case should not then 


be disposed of on a simple motion 


to dismiss rather than later by mo 


tion for judgment on the pleadings 


or at the trial 
I am still unreconciled to the id 
of the clerk entering a judgment 


especially upon an accepted offer by 
a party This practice if it is al 
lowed will be pregnant with possible 
future embarrassment to the Court 
This, however, 1s probably not sel 

for fer 


ous as a practical Inattel 


judges will permit the clerk 


to entel 


without their approval, such a judg 


ment except one for dismissal o 
for a sum certain. Indeed, in man 
districts the practice is for the judge 


notwithstanding the Rules, to re 


quire all judgments to be submitted 
to him for approval 


The Committee has not Vises 


the proposed amendment permitting 


the liability of a surety or an injunc 


tion bond to be fixed on motion by 


expressly declaring that the giving 


of this right does not negative ré 


course to an independ nt action.? 


This is no doubt the meaning of the 


rule as the right to proceed by mo 


tion is permissive. However, it is dif 


ficult to understand why the Com 
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74. See Moore's Federa 


partment of 


when giving the permissive 


ht to have a judgme nt set aside on 


nion for fraud, mistake, et 


thought it advisable expressly to con 
firm the right to an independent 
yn;?9 and did not take the sam«¢ 
w in regard to proceedings on it 


junction bonds 


4 minor ambiguity also results 
that one rule makes it 


clerk in 


without 


from the fact 


he duty of the many Cases 


I 


to enter judgment any 


lirection,*® while another requires 
the clerk when preparing the record 
on appeal always to include “th 


lirection for the entry of judg 


ent 
Condemnation of 
Property for Public Use 
ihe most serious objection to ne 
sent draft is the failure to i 
lude a rule settling the procedure 
for the condemnation of property 


for public use It was unfortunat 


that this subject was not originally 


braced in the Rules.?* The lack 
~ uniformity in the Federal practice 
s indefensible [here is a maze ol 


liversity resulting from the fact that 


differing Federal statutes prescrib 


‘ 


the procedure in many cases whil 


n others there is conformity to stat 


So long as this condition 


there will be no real uniforn 


in Federal proceduré 


In the first draft of amendments 


ommittee attempted to deal 


vith this subject The proposed 


ile was not satisfactory. It excepted 


ceedings under the Tennesse 


Valley Authority Act** and did not 
ipplyv to the District of Columbia 
Rules 58 and 68 
8 Rule f Second Preliminary Drat 
nm. 75-76 
y. Rule Second Prelim ary Draft 
69.74 
0. Rule 58 


Rule 75 (g ( 
he insertion of “if any” after “judgment 
The Committee in the April 
iraft proposed a condemnation rule, Rule 
Practice Under 
$719. Owing 


larihcation 


sugges 
193 


the 
Federal Rules, Vol. 3, p 
a lack of interest on the part of the De 
Justice the proposed rule was 
from the final report 
71A 


‘ t 


Committee's 


First 


icken 
Rule 
79.93 


Preliminary 





or to proceedings under state 
stituuuons or laws and remove 
the Federal Court. It thus d 
attempt fully to deal with the su 
ject. Moreover, the proposed 1 
was extensively and vigorously a 
cized by the bar as being s I 
summary and too much a flec 
of the point ot vi tl 
demno1 


le 


Says 


pre 
nat 

wol 
mac 


he 


gov 


condemnation 


In giving its reason 


the proposed 


rule th 
that it “has not | 
pare a revised draft 
ion rule satisfactor 
ild 


le to 


gvilimat 


meet le 
the 


original 


} 


Same time Dé 


ernment 


agencies 


Cases 


, ’ he first 
reasons given in the ft 


! 
Ciue 


hesse¢ 


the 
I\ 
hei 


ulated 


the 
ther 


iore 


pro} 


rule 
nun 
n 


nol 


torneys 


ice 


peri 


r. \ 
tne 
demr 


discussed 


j 


judges 


this 
miss! 
trict 
the ¢ 


hxes 


ling procedurs und 
Valley Author 
proposed 
\ authorities, w 

I procedure, vigor! 
change 
lo some Will 
» be a delay unt 

which is accey 
government agenctie 


e will be no sucl 


seeable future 


This in fact is a 
priate Lime io 5 


As a 


iber of 


result of 
condemnat 
connection witl 


¢ lawvers both 


and those 


and more judges 


ence in 


) U.S.C.A 
Second Prelimina 
First Preliminary D 
\ Act provides f 
most cumbersome a 
ation 
the procedure \“ 
who have 


procedure yet 


tried nese 
they agree 
oners fix the 
judges pass de novo 
Court of Appe: 
the compensation 


compe 


ircull 


the awards or findings 


r} 


he « 
16 I 


ommissioners or the 


S.C.A 


#S51 et sex 


accepl 


rule as 


Under the A 


“Lommiutte 
n able 1 


i conde ! 


i nd i 
ibie to tl 
iling witli 


xpensive con 


levised I ave 


many 
ses and 


three com 
























194) Prize-Winnin 1g Rass Essa Ly 


[he De elopment of the Doctrine of Stare Decisis 


| 19? | Nii Ju " (.ardozo ob 
iys, there is a 
od deal of discuss hether the 


tle of adherence to dent ought 


» be abandoned altoget! 1! Nearly 
venty-five years late Mr Justice 
Roberts innounced dissenting 
ypinions of the Supre Court of the 
{ nited States that th ile had beet 
irtually abandon 
The 1 a I 
en R ng , 
Court of late as ke confide 
in the consist ECISIO! and 
eave courts belo in uncharted 
sea of doubt , ficults vithout 
imny conhidens Vas Sa 
rda\ will ) rro.\ 
in rrul p 
ha nnouns ! ears ag 
ends br f 
ribunal i sal 
ricted 1 ) ! 
la nd rail 
1 he percentage eciding il 
ms against wl ssenting opin 
ons were filed i from s 
een per cent for « terms fron 
the 1931-32 term tl iwh the 1936-37 
term, to thirty-tl r cent for the 
six terms of 1937 5 oO | 1949 
In he 19 . dissen 
re filed agains ur per cen 
of all deciding opinions,’ and in the 


sixtv-three pel 


cent.” “The reorganized Supreme 
Court has become lar the most 
hadly divide 1 bod n the } story ol 
that institut 
; thecs . re ind 
oO! les inn isons 1na 
7 . . Hye > o . 
ating a grow t StaDdlil l ou 
highest tribunal nstabilits 
vhich fi ters do owe ne < 
I has beco ent wo ¢ tel 


and the Extent to Which It Should Be A pplied 


mine the extent to which the doc 
trine of stare decisis should be ap 
plied in the American system of law 
In order to make any informed ce 
ermination, it is first necessary to 
iscertain the meaning, nature and 
scope ol the doctrine as deve loped in 


English and American law 


doctrine of stare decisis et non 


| Cardozo, The Nature of the Judicia 


Process 1921 149. See also, Holland The 

Mlements of Jurisprudence lith Ed., 1916 

70 [he views range all the way from the 
| 


nore moderate suggestion of slight modi 
fication to the radical demand for the com 
plete abolition of stare decisis."" Goodhart 
Case Law in England and America” (1950 
15 Corn. L. O. 175, at 181 

2 Mahnich v Southern Stea s p Co 
$21 U. S. 96 (1944) at 113 (Mr. Justice 


Frankfurter concurring in dissent Smiutt 
Allwright, 321 t S. 649 (1944 at 669 

Pritchett Ihe Coming of the New 
Dissent: The Supreme Court, 1942-43" (1943 


t'. of Chi. L. Rev. 49, at 49-50 
} Thid at 50 
13 U.S. Law Week 3021-2 (1944 
6 Pritchett, of. cil supra n ; at 49 
In a patent infringement case, M- 
Corporation v. Mid-Continent Inv. Ce 
20 I S. 661 1944 Mr. Justice Black, in 
a concurring opinion joined in by Mr. Justice 
Murphy, charged Mr. Justice Frankfurter 
tn interpre ting legislative cnactments on 
the basis of a court's preconceived views on 
morals’ and ‘ethics’.” (672 In a publi 
itilitv rate case, Federal Power Commission 
He pe Natural Gas Co., 320 U. §S. 591 
1944), Justices Black and Murphy. in ; 
concurring opinion, charged Frankfurter 
ith making “a wholly gratuitous assertion 
is to Constitutional law 619 


The classic example of recent Supreme 
Court instability has been the flag salute 
cases involving Jehovah's Witnesses. In M;, 
nersville School District v. Gobitis. 310 U. § 
86 (1940), a Pennsvivania board of ed: 
cation regulation requiring public school 
children to salute the American flag was 
held to be constitutional Frankfurter’s 
majority opinion was concurred in by 
Hughes, McRevnolds, Black, Douglas, Mur 
phv. Reed and Roberts; Stone dissenting 
Mughes and McRevnolds later retired fron 
the Court and in Jones v. Opelika, 316 U. § 


b) Robert A Sprecher 


quieta movere, “to stand by the de 
cisions and not to disturb settled 


points,” developed during “the in 


5 


fancy of our law. Historians agree 


that Bracton’s Note Book, contain 
ing one of the first collections of Eng 
lish decisions, gave early impetus to 


the doctrine.” Bracton did not un 
derstand the modern implications of 
stare decisis, but he directed the 


attention of the legal profession to 


584 (1942), Black, Douglas and Murphy, in 
a dissenting opinion, expressed their beliet 
that the Gobitis decision was wrong. lk 
farnette v. West Virginia State Board of Fd 
ication, 47 F. Supp. 251 (S. D. W. Va 
1942), a similar West Virginia regulation 
was held to be unconstitutional by the Fed 
eral District Court despite the Gobitis case 
which, though not overruled, was declared 
not controlling. When the Barnette case 
reached the Supreme Court, West Virginia 
State Board of Education v. Barnette 419 
{ S. 624 (1948), the Gobitis case was ex 
pressly overruled and the lower court's pre 
diction proved to he correct Jackson's 
majority opinion was concurred in by Stone 
Black, Douglas, Murphy, and Rutledge 
Frankfurter, Roberts and Reed dissenting 
Construed to justify departure whenever 
known minority views plus a change in pet 
sonnel create a mere possibility of over 
ruling, [the lower court's ction] represent 
a serious inroad upon the principle of 
Stare decisis.” Note 1943) 56 Harv I 
Rev. 652, at 654 

For examples of public reaction to Su 
preme Court uncertainty, see Chamberlain 
Ihe Nine Young Men Jan. 22, 1945 
Life Magazine, Vol. 18, No. 4; Kilpatrick 
Supreme Court Dissension Follows No 
Fixed Pattern Mar. 13, 1944 The Cin 
a, ‘ Nw 


s Kent, Commentaries Lacyv's Ed PRRO 
177 

9 Winfield, Chief Sources of English 1+ 
gal Histor 1925) 147; Pound, Readir 

n the History and System of the Comn 
Lau 1921 98.9: Shrodet The Doctrine 
of Stare Decisis 1904) 58 Cent. L. J. 2 
at 24 The period of decisions covered by 


the Note Book is approximately 1217-1240 

Henry de Bracton. a Judge of Assize dur 

ng the reign of Henry IIL, obtained acces 
; 


to the Plea Rolls through his ju " 


position 
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Ross Essay 


past decisions in “an attempt to 2 The House 
bring back the law to its ancient Lords is abso 
principles.”? The first comprehen tely bound 
sive law reports the Ve B ks, not $5 tg he 
cisions.- 

ynly constituted in and of themselves rhe Court 
evidence of the importance of priot »f Appeal is 
decisions,'' but they also contained robably bound 
progressively frequent reference to 7, i age de 

) ilthough 
earlier cases and often a direct stat 

1crTe¢ Is soTiie 
ment that certain cases were of some doubt 
authority, such as the words of Chief Howeve}! 
Justice Priscot in 1454 If this plea Holdsworth has 
were now adjudged bad, as you mait observed that the 
tain, it would assuredly be a bad theory of preced 
umple to the young apprentices who ents has been a 
study the Year Books, for they would pted in Eng 
never have confidence in their books ind only subject 
if now we were to adjudge the con » reservations 
trary of what has been so often ad nd conditions 
judged in the Books hich modifv its 

Sir William Holdsworth — has lingly un 
pointed out that the modern theor lding elect. 
ot stare decisis began to dev lop it IT he three impo! 
the end of the fifteenth century when tant reservations 
the changes in the system of pleading ind conditions, 
‘concentrated the reporter's atten ill of which ulti 
tion, not upon the oral debate in itely rest on the 
1 | 14 

court as to what the pleading shoul Plucknett. A Gi 
be and what issue should be reached ( mon Lau 1929 
but upon the decision of the court Holdsworth, “Cz 


L.Q. Rev. 180, at 181 


upon an issue reached by the written I 
| 





pleadings ol the parties he tore the 
- | Books would have bee 
case had come into court.’’"!* In Dyer’s fessiol Winfield 
’ 18 And here f anyw 
and Plowden’s Reports prior cases , : e- 
I nt that taw repo 
are referred to extensivelv,'4 ind veriod of decisions covered 
wads . . } is from Edward 
with Lord Coke the citation of cases ; Rate 
yut 1292-1535 For 
reached a height which it has neve Year Books, see Pound 
- 99-100 
equalled since ' In his great Con ee 
I f 2. Y. B. 33 Her 
mentaries, written in 1765, five hun Plucknett, op. ¢ ‘ 
Ke p. ¢ i 
dred years after tracton'’s Note 
i supra n 
Book, Blac kstone was able to say that f supra n. 9, at 24 
ec, 2 | Holdsworth f 
it 18 an est iblished rule to abide by . f 
former precedents, where the sam {. Plucknett 
ae 07; Winfield, of 
points come again in litigation : 
It i een pointed out 
The modern doctrine of the author cases in Plowden’s Reports a 
1 ses al ited and stated 
itv of decided cases was reached sub Fy "” 
ana counsel 
stantially by the end of the eighteent] Bench decisions cover 
= ‘ 513-1582, and by 
century re 1550-1580 
' 5 Gray Nature ani ( 
Under the modern doctrine i . : 
> . Se 159, quoted by Holdsworth 
judicial precedent speaks in England pra n. 11, at 182. Sec 
p ° iam. 0s ' : supra n. 10. at 307 
with authority It is more than : 


a model: it has become a fixed and Reports is 1572-1616 
eons , Reports of ( roke 1582 
binding rul 1h) 


l Every court is absolutely bound Holdsworth, op. cit 
by the decisions of all courts sup YT so contained a wealtl 
. P Chief ustice Vaughan 
to itself, and usually of all courts of | S 


coordinate juridiction.2 redited with aiding 
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as being of some 


fheul to see what 


I he 
ed by Dyer’s Reports 


Kit s Bencl decisions 


ran. 9, at 157, the 


King’s Bench Re 


is said to exist in the following cases ports of Hobart (1603-1625 
Exchequer Reports of Jenk 


Pleas Reports cover the 





Robert A. Sprecher 


uevelopment of the doctr a “ j 
Horton (1670) Vaughan, ‘s6¢ bz; P 
eu } cit ipra n. 10, a >. 

16. Blackstone ( ( ¢ 

Fd., 1884) at 69 
Holdswor f 

SU | Plucknett f 

, It is only in the ninetec h a 

it the present system of ¢ 

erarchy of authorities 

4. Goodhart, of 7 
juoting Sit John Salme in din 

This unqualified statemer 
iature of a precedent has tar as I 
ot been questioned by single Eng 
mithority 

19. CGoodhart Precede Eng i 
Continental Law’ 1934 I ©. Re 

it 1] 

Z Ibid ut 41-2 \ ( 
never bound by the deci ‘ 
Courts, although, if a r ‘ } 
leveloped in these Cx s r 
Court will hesitate to epa ! ! 

ll it, as a rule, reverse a « 
een generally acce | 
Bar Nor is one Cou " 
ound by the decision of a er Court 
similar jurisdiction althe ug 
great respect Howeve wit the « 

of courts of first instance i ‘ 
case generally binds courts of coordi: 
jurisdiction Holdswort! 
I], at 180 
zi {tt r Genera D ( 
f Windsor 1860 8 H. L. ¢ .69 
491-2: Lond Street Trar ( v. i 
n County Council (1898 A ¢ _ 
79; Pollock 1 Fir B ] 
e (3rd Ed., 1911 2 { N 
er court of last resort | ” j te 

iT it 8 believed, in dis« I 
rect itself 

22. Goodhart f 9 
’ollock p. cit. subra n. 2 if 
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iratory theory of law which is 
principle stated by Coke, Hale 
Blackstone, that thes cases do 
make law but a ynly the best 
lence of what the law is,’’2? are 
the rule laid doy na case 
not be followed if s ‘plainly 
asonable and inconvenient 
is, if it is obviousl ntrary to 
tatute or to well established prin 
e;*4 (2) a judge has some freedom 
choice in instances ere courts 
qual authority have handed down 
flicting decisions ! ; the 
thority ot a d CISIOI S ittached 
to the words ised, I to all the 
sons given, but to tl principle 
rinciples n ssary | the deci 
n of the case 
The American Y of stare 
cisis approximated ¢ English 
ctrine until the twentieth century 
id the rdvent of the ilization Ol 
law, but “the moder1 | present 
nd is characterized by the overrul 
¢ and distinguishing recedents 
an extent that would strike an 
nglish judge and la is revolu 
onary.’*5 
The American doctrine has al 
ivs embraced the three conditions 


the English doctrine to the effect 
lat erroneous decisions should be 
yrrected,?® that conflicting preced 
nts permit judicial choice and that 
he ratio decidendi not dicta 
stitutes authority but it has 
leveloped two additional conditions, 


foreign to English law, which are 
ndeed revolutionary and which in 
troduce an element of flexibility into 


he doctrine 


In the first plac the English do 
ine ol precedents is a policy volun 
tarily but rigidly accepted by courts 
f last resort to effectuate stability in 
the legal system, and is enforced 
by those courts on lower courts in the 


system through the als proce 


lure The Supreme Court of the 
United States, on tl ther hand, 
nas declared that whether Stare 
decisis “shall be followed o1 departed 
from is a question enti ly within the 
discretion of the court, which ts again 


called upon to consi question’’=9 
ind, as Kent has said the revision 


’ 
»f a decision very olt esolves itself 


into a mere question of expedi 


ency.’”8° Thus “the proper American 


conception comprehends stare decisis 
as a flexible doctrine.’’*! In place ol 
the English hierarchy of absolute 
authority outlined above, the more 
flexible American doctrine functions 
approximately as follows: 

1. The Supreme Court has neve 
held itself to be rigidly bound by its 
own decisions, and other federal and 
state courts have followed that course 
in reference to their own decisions.*? 

2. A decision of the United States 
Supreme Court is binding on federal 


matters on all other courts, federal on 


state.°4 
8. While a decision of a federal 


court, other than the Supreme Court, 


23. Holdsworth, op. cit. supra n. 11, at 


1x4 Ihe view that decisions are merely 
evidence of what the law is has been sup 
planted somewhat by the view that court 
decisions constitute the law. Carpentet 


Court Decisions and the Common Law 
1917) 17 Col. L. Rev. 598; Goodhart, op. cit 


ipra. nm. 19, at 44. “Cardozo has taken a 
third view that court decisions and stat 
ites constitute law. Cardozo, op. cit. supra 


n. 1, at 124 et seq 
24. Baron Parke in Mirehouse v. Rennell 


1833) 1 Cl. & Fin. at 546. ‘This goes some 
vhat beyond Blackstone, op. cit. supra n 
6, at 69-70: “Yet this rule [of stare decisis] 
1dmits of exception, where the former de 
termination is most evidently contrary to 
reason; much more if it be clearly contrary 

the divine law.” Holdsworth also lists 


condition the fact that a judge can 

contradict a report by resorting to a more 
accurate report. Holdsworth, op. cit. supra 
n. Il, at 187-8. This condition survives 
from the eighteenth century when several 
private reporters would often report a case 
25. Kocourek and Koven, “Renovation of 
e Common Law Through Stare Decisis 
1935) 29 Ill. L. Rev. 971, at 976 

26. Kent, op..cit. supra n. 8, at 477: “It 
s probable that the records of many of the 
courts in this country are replete with 
hasty and crude decisions; and such cases 
ought to be examined without fear, and 
revised without reluctance.” See also, Wood 

Brady, 150 U. S. 18 (1893) at 23: Neff v 
Ge ee, 364 Ill. 306, 4 N. E. (2d) 388 (1936) 
2090 
27. See Wurzler v. Clifford, 36 N. Y S 
od 516 (Sup. Ct., Spec Term, Kings 
County, 1942) at 518 

28 It is well settled that dicta in an 
opinion do not have any binding author 
t Kocourek and Koven, op. cit. supra 

25, at 979 

29 Hertz v Woodman, 218 1 S. 205 
1910) at 212 Ihe court there held that 
the Circuit Court of Appeals was obvi 
ously not bound to follow its own prior de 
cision.” See also, Otter Tail Power Com 

v. Von Bank, 3 N. W (2d) 599 (N.D 

1942) at 607: Park Construction Company 

Independent School District No. 32, 209 
Minn. 182, 296 N. W. 475 (1941) at 478 
stare decisis is “a guiding policy, not in 
lexible rule”); Brown v. Rosenbaum, 175 
Misc. 295, 23 N. Y. S 2d) 161 (Sup. Ct 
Irial Term, N. Y. County, 1940) at 171 
stare decisis is “not a rule of compulsion 
but one of deference to precedent’); Peo- 
é Graves, 242 App. Div. 128, 273 N. Y. S$ 


[ 
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may be persuasive in a state court on a 
federal matter, it is, nevertheless, not 
binding since the state court owes 
obedience to only one federal court, 
namely, the Supreme Court. The con 
verse is also true; a decision of a state 
court on a federal matter may be per 
suasive in the federal courts but it is 
not binding.*4 

1. Decisions of the federal courts 
(other than the Supreme Court) art 
not binding upon other federal courts 
of coordinate rank, or of inferior rank 
unless the latter owe obedience to the 


court rendering the decision.*® 


The most important aspect of the 
flexibility of the American doctrine 
has been the attitude of the Suprem« 
Court of the United States in cases 


582 (Sup. Ct., App. Div., 3rd Dept., 1934) at 
591 (“obligation imposed upon the courts 
by the doctrine of stare decisis is a moral 
obligation only"’) 

30. Kent, op. cit. supra n. 8, at 477 

34. Von Moschzisker, “Stare Decisis in 
Courts of Last Resort” (1924) 37 Harv. I 
Rev. 409, at 414-5: “The degree of control 
to be allowed a prior judicial determina 
tion depends largely on the nature of the 
question at issue the circumstances at 
tending its decision, and perhaps, some 
what on the attitude of individual par 
ticipating judges.’ 

32. Moore and Oglebay The Supreme 
Court, Stare Decisis, and Law of the Case 
1943) 21 Tex. L. Rev. 514, at 525; Car 
dozo, op. cit. supra n. 1, at 158. See also 
for list of cases overruled by the United 
States Supreme Court, the dissenting 
opinion of Mr. Justice Brandeis in Burnet 
v. Coronado Oil & Gas Company, 285 U. § 
393 (1932) at 406-9, footnotes 1, 2 and 4 
and Helvering v. Griffiths, 318 U. S. 371 

1943) at 401, footnote 52. 

33. Moore and Oglebay, op. cit. supra n 
$2, at 525 

34. Ibid., at 525: “Even in the days when 
Swift v. Tyson allowed the Supreme Court 
to determine for itself, and other federal 
courts, a vast amount of local law, it could 
not and did not compel obedience in the 
State courts to its conception of state law 
Now, in the light of the Tompkins cas 
on a non-federal matter, the federal courts 
must follow state law, whether statutory o1 
case-made, and, as pointed out, the effect 
of state precedent in the federal court is 
apt to become far more rigid and binding 
than in the court which establishes the prec 
edent—in fact, the effect of the precedent 
approaches that of res judicata.” Ibid., at 
524: “While the decisions of one state may 
be persuasive in another state, they are not 
binding precedents in the latter.” 

35. Ibid., at 524: “A decision of one dis 
trict court is not binding upon a different 
district court; and while a district court 
must follow a decision of its court of ap 
peals, it is not bound to follow a decision 
of a court of appeals of another circuit 
And it is common knowledge that the de 
cisions of the court of appeals for one cir 
cuit are not binding upon the court of ap 
peals for other circuits, but instead the pos 
sibility of conflict is anticipated and made a 
ground for certiorari.” Cf. Forstmann \ 
Rogers, 35 F. Supp. 916 (D. N. J., 1940 
a 918, and G. E. Employees Securities Cor 
poration v. Manning, 42 }¥ Supp. 657 (D 
N. J., 1941) at 662 
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States 


discarded,"** and since seemingly 


insurmountable constitutional ques 


tions would be encountered. Further- 


more, the American doctrine of staré 


decisis is a device for stability with 


qualities of the strict doctrine of 


precedents and qualities of the civil 
law without being either.** 
Since stare decisis is an inevitabl 


doctrine in American common law, 


how far and in what manner should 
it be apphed? In this connection it 
will be helpful to examine the benefi- 
cial results which flow from the 
application of the doctrine. 

Stare decisis is the instrument ol 
stability in a legal system.°® The con 
cept of stability has several important 
ramifications which may be con 
sidered as separate beneficial results 
of the application of the doctrine, al 
though each is an aspect of stability 
and each merges almost imperceptive 
ly into the next. 

Stare decisis furnishes a legal sys 
tem with certainty and predictabil 
ity.57 It enables lawyers to advise thei 
clients with a reasonable degree of 
confidence that certain acts will pro 
Madison 


See, for example Marbury v 


{ S. 137 (1803). 


16. Cardozo, op. cit. supra n. 1, at 136 


( at page 106 \ jurisprudence that is 
not constantly brought into relation to ob 
jective or external standards, incurs the 


of degenerating into what the Germans 
call ‘Die Gefuhlsjurisprudenz,’ a jurispru 
ence of mere sentiment or feeling.” 


17. Cardozo, Paradoxes of Legal Science 
J28 6 Rest competes with motion 
ermanence vith flux, — stability with 
WES 
is. Pound, Interpretations of Legal Hi 
1923) 1. 
19. Cardozo, op. cit. supra n. 41, at 2 


5 Cardozo »p cil supra n 1, at 160 


1. Henry, “Jurisprudence Constante and 


Stare Decisis Contrasted” 1929) 15 A. B 
\. J. 11; Lambert and Wasserman I he 
Case Method in Canada and the Possibilities 
f its Adaptation to the Civil Law (1929 
) Yale L. J. 1, 14. The doctrines of juris 

prudence constante in the civil law and 
ire decisis in the common law are com 

ible to some extent, but in the civil 


he emphasis is not on the individual 


ise in particular, but rather on a series o1 
group of cases creating a practice Good 

rt, op. cit. supra n. 19, at 42. 

52. Lile, “Views on the Rule of Stare 
Decisis 1916) 4 Va. L. Rev. 95, at 97 
Under the common law system, however, 
lacking as it does a _ scientifically con- 


tructed code as a basis, or, indeed, any code 


na are ex necessitate more 


ependent on the influence of previous ce 


true sense, we 


rons mandatory 


If we strip these of all 


force our unwritten law would " e\ 

denced by no authoritative declaration, and 

every court, from the lowest to the highest 
| be law unto itself The rule of 
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duce certain consequences. The 
accuracy with which lawyers can 
predict legal results measures the 


esteem with which the legal profes 
sion is regarded by the public. Stare 
decisis enables all members of society 
to chart and plan future conduct with 
reasonable knowledge of the risks 
involved and the probable results to 
be obtained. 

Stare decisis clothes a legal system 
When 


have relied upon authoritative rules 


with reliability. individuals 
of conduct, they are assured that 
those rules will not be changed so as 
to make past conduct illegal. With 
out adherence to precedent, property 
and contract rights would never be 
settled. “Our 


would become the most 


common-law process 
intolerable 
kind of ex post facto judicial law- 
making.’’®s “But the more deplorable 
consequence will inevitably be that 
the administration of justice will fall 
into disrepute. Respect for tribunals 
must fall when the bar and the public 
come to understand that nothing that 


has been said in prior adjudication 


has force in a current controversy.’”®® 
stare decisis is, therefore, a rule of neces 
sity and a natural evolution from the very 


nature of our institutions.”” See also, Henry 
op. cit. supra n. 51, at 12. 

53. Stone, op. cit. supra n. 40, at 7. See 
also Stone, “Some Aspects of the Problem 
of Law Simplification” (1923) 23 Col. I 
Rev. 319, at 329-30 

‘4. Goodhart, op. cit. supra n. 1, at 173-4 

\t the present time it is almost as difficult 
for the English lawyer to understand the 
American theory of precedent as it is for 
him to understand the civilian, and that 
in place of conflicting systems—the« 
common law the civilian—we are now 
faced with three different methods, the 
English, the American, and the civilian 
Che American system at present lies closet 
to the English than it does to the civilian 


two 
and 


hut the tendency seems to be for it to shift 
towards the latter.” Cf. Gardner, “A Com 
parison of the Doctrine of Judicial Preced 
ent in American Law and in Scots Law 

1940) 26 A. B. A. J. 774. 

55. See Goodhart, op. cit. supra n. 19, at 
14-60; Kocourek and Koven, op. cit. supra 
n. 25, at 980-1. 

56. Blackstone gave as the reason for the 
rule of precedents the desire “to keep the 
scale of justice even and steady, and not 
with every new judge's 

supra n. 16, at 69 

57. Jackson, “Decisional Law and Stare 
Decisis” (1944) 30 A. B. A. ]. 334. The doc 
trine of precedents supplies “that cement of 
certainty which was required by the other 
fluid judge-made law Goodhart 
op cit. supra n. 19, at 63 

98. Jackson, op. cit supra n. 57, at 334 

9. Mahnich v. Southern Steamship Com 


liable to waver 


opinion.” Op. cit 


wise 


pany, 321 U. §. 96 (1944) at 113 (Mr. Jus 
tice Roberts dissenting) 
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Stare decisis assures all pr SONS « 
equality and uniformity of t fmes 
it guarantees a government of la 
and not of men, and that all me 
will be treated equally under th i) 
It prevents judges from exercisin 
partiality or prejudice, either ug 
corruption or ignorance It mu 
mizes the possibility that an ir 
perienced judge will fall into er 5 
OL inmpustice 

Stare decisis is an instrument o 
CONVENLEMNCE and (xpediené ] 
labor of judges would be increased 
almost to the breaking point if ever 
past decision could be reopened in 
cverTy Cast and on COUL no i 
one’s own course of bricks o1 | 
secure foundation of tl yurses laid 
by others who had rome betore 
him.” By enabling judges to cide 
a large proportion ol cases be 
fore them by resort to prior d S10] 
the doctrine permits judges to rf 
more time to unique and lecided 
questions and to render informe: 
ind just opinions on such ques ns 

Stare decisis preserves the judicia 
ex perience of the past 62 This does 
not mean blind adherence to pres 
edent,™ but acceptance of rules and 
principles, the pUSLIC ind wisdom of 
which time has not impaired Th 
common law has beer yught 
the anvil of past wisdom by tl 
hammer blows of numberless adjud 
cations. Centuries of expr re 
law should not he overthi wn W 
out sound reason any more tha 
experience in the physical sciences 

The application of the doctrin 
of precedents results in an imposi! 
array of unduubted benefits and 
no inherent detriment to a co 
law system,® but nevertheless « 
cisms have been leveled agains ‘ 
operation in America on the grounds 
that other conditions S 
which make it unworkab 

Che foremost criticism hear 
clay and arly voiced by Ke nt sthat 
the great mass of extant ise law 
often makes it impossible o1 task 
of considerable magnitude to disco 
re edents ind is yiten makes 
preced zg 
possible to find prec lents on bo 
sides of a given questo! Ne S 
to state, the criticisn ide in Kent's 








as to the bulk of cases has been worth has said: “A system ol ap 
ignified progressively through the ing judges which does yt Ss 
irs as reported decisions continu both — the presence ol ib] 
o multiply lhe growth of ad lawyers on the bench, and secw 
nistrative law with its mass of of tenure, will never be able to o 
iS judi ial decisions has added to ale successfully ow Eng! sh sys 
problem of case law.’’® 
Closely related to the question of It is also claimed tl il ( 
le quantity of decisions is the mat is particularly suited to a centraliz 
of their quality. “Legal opinions judicial system as in E1 and 
n subject to the same natural unworkable in Ameri tl 
that affects currency: inflation of is a multiplicity n 
| | I ) lj 70 
volume decreases the value ol jUurisaictions 
ich unit.’”®5 In addition to this mors Finally, it is cha 
t | | } rat 1] ij y oO } 
ss automat dadebasement th rapidly Changing social Ono 
ility of individual opinions tends conditions in the Uni St pla 
to l¢ litioatl ces } oid f the | 
i aecreas as iltigation increa tne rigidity Of the Cas a 
tuse judges are forced to spend an unusual and hea\ 
. ‘ | | tl x} t | * , I< ] 
ss time in research and thougnt on Stare Cecisis  SaLisit a ) 
ich case Another factor affecting country such as Engel: vh col 
he quality of precedents is, of cours ditions are more or less 
in quality of the juclic lary Holds Insofar as these cri ha 
Witt the American judiciary,—s ichieved if a court iving lib 
gely elective, its members taken from the " pte ind declare f 
e Dar ind in many nstances soon ‘ struction of a St 
gy to its ranks, t be forthwitl é ill not nm future 
iced by new recTu who too ott lecision except tor ve! 
g practically competent, have no pat on a clear conviction of I 
ir interest in law as a _ science—the im good and minin ‘ 
ecessity tor the steadying influences of tf mssion Ol slare 
ve ire ibout ‘ considet 66. Kent, op 
te tha n other countries possessed ol 67. In 1840, there ‘ 
more permanent bencl Von Moschizsker 1890, 500,000 decis On 
ipra n I it 409-10 ecisions: in 1990 i es 0 
Cardozo, op. cit. supra n. 1, at 149 Lavery, “The Find I 
In Smith v. Allwright, 321 U. S. 649 1943) 24 Chi. Bar R Se 
+4 Mr. Justice Roberts said at 666 also, Lavery Volume of ] L) 
s tendency fof overruling decisions 1G 26 A. B. A. J. ¢ 
licates an intolerance for what those \ 68. Jackson f 7 
e composed this Court in the past have 4 Holdswortl 
scientiously and deliberately conclude 9] Cf. Goodhart 
ivolves an assumption that kne The very strengt! ( 
ge and wisdom reside in us whicl i seem to be an argumen 
» Our predecessors eason for the bind pre 
Holmes said It is revolting to have edet While tm W 
etter reason for a rule of la than ves e a reason fo 
I d down in the time of He I rine of staré de Sis 
It still more revolting if the grout idges, by establishing 
t it s laid down have van r reng the me 
since nd he rule imply persis guarantee its « 
lind imitation of the past Op. ci 70. Holdswort! p 
11, at 187 However, Holmes has loctrine of stare e¢ i 
ited elsewhere that he did not meat ibly in England, wa 
he experience of the past was to be ase law will never be 
rown Ihe life of the law has no ven in England, in 
wi t has been experience 1 tliar condit 1s “ 
Le ISS] l Vew York Tr leveloped Holdswe 
iny v. Eisner, 256 U. S. 345 (1921 ul Hi 1928) 2 
9 \ page of history Ss wort i ‘ il l a entraiize 
F f logi grout I irned 
Other results of stare decisis é the bencl é 
it one time have been considers ‘ m prof 
neficial, have been omitted because thei ndependent 
efit is doubtful today, such as the fact whole, more able tha Vis ‘ 
t stare decisis promotes a_ logical Goodhat Se 
entific development ot tne iaw or ¢ Ise Cou irt ; 
uris. See Goodhart f t. supra 1 The American la g 
t 52-4: Cardo n.l,a ugnt not the 11 rf 
Von Moschziske f supra n 1 he principles of a 1 rf ‘ 
All scier c svstems produce the risdictio less 
vu ng doctrine the common lia ithority of preced 
ntrolling one is that the greatest ave brother 
f ml and the least harm wil 71. Goodha . 
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Decreasing the 
Quantity of Decisions 


nost everyone wou ree with 
Ir. Justice Cardozo tl in America 
idherence to preceden should be 
rule and not tl xception’’? 

d with Mr. Justi lackson that 
» overrule an important precedent 
SCTIOUS business fF the absence 
a code,** the necessit' f the dor 
ine of stare decisis keystone 
stability cannot b yntroverted 
Ihe second princi is equally 
cessary. Every ju ot human 
mduct, whether a iustice of the 
supreme Court of the United States 
vr a local magistrat d considei 
ith Cardozo that “re on is a dell 
ite task, not to be rtaken by 
oss or adventurous inds, lest cer 
uinty and order | unduly sacri 
ced’ and with Jackson that ove 
uling “‘calls for sober praisal of 


he disadvantages of 


is well as those o e qui stioned 
ase, a weighing ol ictical effects 
1 one against the o 

Adherence to precedent decreases 


itigation Ill-consid 


ncourages plaintiffs t secute a 


ions in the teeth ol cisions that 


t 


such actions a untainablk 


yn the not improba ance that 
the asserted rule be thrown 
»verboard” and forces fendants to 
defend rather than to litigation 
for they will have 1 issurance that 
i declared rule will | illowed 

The numbe1 nL nt decisi mS 
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can also be dea mproving 


roceau 


ind expanding | 


by making appellate j sdiction dis 
retionary instead of ndatory, and 
by encouraging co s with disa 
tionary jurisdiction t t the num 
ber of causes wl ey review 
With the quantit ling cases 
educed, judges ca nore time 
» the finding cisiol ) 





infounded, 





the selection of the soundest prece 
dent from conflicting ones, to the 
careful study required of the ad 
vantages and disadvantages of over- 
ruling precedents, and to the vast 
research involved in creating sound, 
new precedents for novel situations 
All of these factors will tend to in 


crease the quality of case law. 


Increasing the Quality 
of Decisions 


By making stare decisis the rule 


rather than the exception, and 


by limiting the number of cases 


reviewed, litigation will decrease to 
some extent, but not to the extent 
of removing the grounds for the 
criticism that the mass of case law 
has made stare decisis unworkable 
Ihe rule of precedents must be made 
workable despite the bulk of decided 
cases. his can be done principally 


in two ways: First, the criticism that 
the multiplication of cases makes the 
finding of precedents impossible can 


be met by increasing the “findability 


of the law,’*® and second, the criti 


cism that the mass of decisions makes 
it possible to find precedents on any 
side of any issue can be met by in 


telligent selection of the correct and 


Cardozo, op. cit supra n. I, at 149 
See also, at 34, 112 

Jackson op. cil. supra n 57, at 334 

| No doubt the ideal system, if it were 
tinable, would be a code at once so flexi 

e and so minute, as to supply in advance 
for every conceivable situation the just and 
fitting rule Cardozo, op. cit. supra n. | 
75. Cardozo, op. cit. supra n il, at 120 
8) Jackson op. cil. supra n 57, at 354 
See also, United States v. South-Eastern Un 
ters Association, 322 U.S. 533 (1944 
5-80 jut the rule of stare decisis 
nbodies a wise policy because it is often 


kore important that a rule of law be set 
tled than it be settled right This is espe 
so where as here, Congress is not 

hout regulatory power And before 
overruling a precedent in anv case it is the 
uty of the Court to make certain that 


more harm will not be done in rejecting 
han in retaining a rule of even dubious 
validity Mr. Chief Justice Stone dis 


enting 
77. Mahnich v. Southern Steamship Com 
$21 U.S. 96 (1944) at 113 (Mr. Justice 
Roberts dissenting ‘ 
78. Murrah, “Pre-Trial Procedure—Some 
ictical Considerations” (1940) 26 A. B 


\. J. 592; Jackson, op. cit. supra n. 57, at 


ly 


9. Lavery, op. cit 
80. Cardozo, op. cit. supra n. 41, at 10-11 
81. Jhid., at 11-16; Stone, op. cat ipra 


at 331 


supra n. 67 


Ross Essay 


just rule from among conflicting rules 
by qualified persons who have mor« 
lume to spend on a single proposition 
than the ordinary, hard-pressed judge. 
Several media exist for accomplishing 


both objec Lives. 


Probably the oldest device for 
distilling legal principles out of the 
mass of decided cases and for select 


ing the proper principle out ol 


irreconcilable decisions has been the 
treatise and the text book. “We 
know how much can be done by one 
man, acting and speaking only for 
himself, to build up a common law. 
Kent and Story did it in their day 
Williston and Wigmore are doing it 
in ours. One dare not estimate the 
number of sane and sound judg 
ments, useful members of society, 
that would have been brought into 
the world defective and deformed 


without the guidance ol — thes: 


so 


masters. 


A second device has been the 
university law reviews, which, befor 


impaired by wartime disabilities 


were performing an increasingly ef 
fective service for lawyers and judges 
in finding and selecting proper rules 


and principles.*! 


82. American Law Institute, 4 Restate 
ment of the Law of Torts, Introduction 
page x: “The Institute recognizes that the 
ever-increasing volume of the decisions of 
the courts, establishing new rules or pre¢ 
edents, and the numerous instances in 
which the decisions are irreconcilable, taken 
in connection with the growing complica 
tion of economic and other conditions ot 
modern life, are increasing the law’s un 
certainty and lack of clarity. It also recog 
nizes that this will force the abandonment 
of our common-law system of expressing and 
developing law through judicial application 
ef existing rules to new fact combinations 
and the adoption in its place of rigid legis 
lative codes, unless a new factor promoting 
certainty and clarity can be found The 
careful restatement of our common law by 
the legal profession as represented in the 
Institute is an attempt to supply this 
needed factor. The object of the Institute 
is accomplished insofar as the legal pro 
fession accepts the Restatement as prima 
facie a correct statement of the general law 
of the United States See also, Cardozo 
op. cit. supra n. 41, at | The law of our 
day faces a twofold need The first is the 
need of some restatement that will bring 
certainty and order out of the wilderness of 
precedent Ihe American Law Insti 
tute, recently organized is an attempt to 
meet it.”” And see, Cardozo, Law and Liter 
ature (1931) at 121-141; Stone, op. cit. supra 


290 7 


n. 53, at 332-7 


October, 1945 « Vol. 31 507 
























\ more recent but certa y on 1 judges by means ol statutes pro 
ol the most important devices to ng for qualificauon, selection 
making stare decisis workable by nure, and compensation of judges.* 
extracting and choosing principles is Quality will also be increased as 
the Restatement of the Law of the iawyers and judges continue to at 
American Law Institute, which has tempt to obtain a better understand 
now been completed.* g of the complicated economic and 

In addition to these established social facts often involved in today’s 
devices for findine and selecting the igation.s® Finally, the respect lor 
law, Mr. Lavery has suggested 1 ney ribunals generated by certainty ill 
instrument which he describes as “‘a he law will be a means ol attracting 
comprehensive and universal best qualified jurists to the bench 
finding ma which shou D . : : 
ciel ie cll nies deetaianlline a Increasing the Uniformity 
digests, and other comprehens , of Decisions 
compilations through the same s I] objection that the American 
tific device or method” an gal system lacks the centralization 
lished in a single desk-manual o ssary for successful operation of 


hand-book of convenient siz ire decisis can be answered 


Ihe first step should be the com 


It is probable that law professors 
practicing lawvers, law engi nts. al on and adopuon by all states 
publishing companies, a , b of a standardized and uniform legal 
variety of motives. wil . ynenclature and terminology for 
devise new, and to improve upon ol ise by the courts and the legislaturs 
methods of finding ind joosing tl Secondly, legislative draftsmanship 


yuld be constantly improved and 


principies of law Lhe mportant 
fact from the standpoint of makin ide uniform. The National Con 
stare decisis workabl eheas nce of Commissioners on Uniform 
‘ si i | ‘ 
judges f principles ind rule State Laws has accomplished much 
_ PEATIR DY rm ul . I 
painstakingly extracted fron +] s drafting of, and encouraging 
mass of cas 7 - nformed ex id yption DV States ol unitorm 
perts. The first volumes of t R es on many subjects. The Amer 
statement of Law we i Law Institute has now unde 
1932 and the latest statist iket n cooperation with tl 
piled | the 11>] i ‘ mal Conference the productior 
| 1 « . ( S | 
Restatem nts have been ; ] ()7 ’ mod rn Uniform Commerci 
times , the report ] | . Lo Lhere remains howevel a 
. ed my henci lioect 
ippellate courts.*4 The most cursor for a comprehensive digs 
examination of the decisions of the 
L'nited States Supreme Court du 
the last s ra rms a is i o a 2 
, , ‘ . r I ¢ A | nu to Fin g 
with ¢ CISIONS O mi | 39 9 A.B.A.]. 91 
vears wo shows strik o ( wir Rem of Progress of the 
La Instit ) 4 B.A] 
portance ol t} \ " 
is an aid to judicia ( \ ( , 
ges ‘ ’ akene 
intary a tan | aa al 
ot thes xtrinsic aids ) i ! c 
the basis for demands tha ge ; 
ciliary bh t¢ vy 2 } 1+ ‘ | ] vy | r investe 
7 | ~ c l ‘ ' 
y! rye KI ) ’ yf ‘ 
OSSE ’ n e heg 
Fx | \I¢ i ) v ¢ s or « s 
, . ( 070 " I 
nce i¢ lia \ ) n t \i Iustice Stone gyveste 
decisions regardless ot 1 t r thos R atement receive legislative recog 
| } ) ‘ l : e courts 1 ni 
decisions apply, extend rn cept or reject Restatement 
Id precedents, or creat ones s c 
, . ‘» i 
ther S ’ nee t ] tw <« 
\ furtl assura Hyde. “Sele I ire of Judges 


ittained cor nt 7 ABAJ. 7 New York Ex 
Met! 
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the decisions of the cou ) St 
ral states. Finally, tl ! 
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as the Object of the American 
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insuited 


Ss progress and s ) 
the dynamic social a economik 


ditions olf the United States 


It is true that un the strict 
lish doctrine hitting is it does 
» the common law s e of in 
sting progress to rislature 


judiciary maintai ilmost ab 


te stability through stare decisis 


, 
obviously, absolut 


WTESS Cannot rarity be 


1 +} 


eved through 2) ( i¢ Saline 


ins. However English 


ry of precedent ls indirectly 


suppl ment 


OVTESS through ature by 
icating and em ng tol the 
islatul hose ma quiring 
ention ina change If mncot!l 
Nicice arises I [ Line thre 
Legislature cat iS the xact 
olnt requiring 1 ' ind cai 
erefore easily mak iw to fit th 
ew circumstances 
The doctrine of sta sis which 
as so universally d twenty 
\¢ years ago s al present 
\merican doctrine he present 
«trine does not is its ends 
he achievement of absolute stabilit 


x judicial statics 





seeks to provide i patter! rol prog 
ss."4 In aeronautics ibility means 
he maintenance ol ! ht on an even 
KCCI without pit | rolling 
I he American th of precedents 
eks to achieve stal n that sens 
that is, in the s« of regulated 
progress rather that t r immobili 
or moveme! t directio 
I here 1s a widesp i yn that 
nange every oO ng 1 prec 
ent—represents a gain, reflects 
i wholeson ib i tude onti 
yart of the cour YOGTESSIVE 
rward step Tr} 5 i i ) S 
ompletely . th t ! he 
frequent mstances e the ovel 
tiled prece lent mts nto tl 
pattern of progress il the over 


| 


ing decision 








Facilitating Patterned 


Progress 
However, the ability of the Ame 
ican doctrine to adapt itself to 


changing conditions should be facili 
tated by removing, wherever possible, 
Lin pe diments to Hexibility such as the 
hardship which often results from, 


ind which deters courts from, the 


overruling of relied on but outmoded 


” 


precedents.” Judge-made law should 


be better coordinated with legislative 
law to assure progress along paralle! 


lines.” At the same time the boun 


daries of flexibility should be de 


imited for htigants, lawyers and 


courts by the overruling ol 


howell 


precedents only in instances where 


he change fits into the overall pat 
ern of progress, so that the law is 
in the spiritof the times rather than in 
the spirit of the judge who happens 


10 decide or whose vote happ ns to be 


CISIVE 

Holdsworth, op. cit. supra nu 1] al 
92 Americans are keenly aware of the 
equency with which Congress or one of the 
state legislatures enacts a law to annul the 


effect of judicial action, A recent example 
s the legislative activity which followed the 
lecision of the United States Supreme Court 
n United States v. South-Eastern Under- 

ers Ass'n., $22 U. 8. 533 (1944), holding 
fire insurance companies amenable to the 
Sherman Anti-Trust Act. In that case, ! 
ve legislation was intended to restore the 

which the court apparently overruled 


10OW 


93. Goodhart, op. cit. supra n. 1, at 181-4 


4. Mr. Justice Rutledge has observed that 
e American doctrine “is not a doctrine 
of mortmain McKenna v. Austin, 134 1} 
2d) 659 (Ct. App., D. ¢ 1943) at 666 

95. In Helverir v. Hallocl 9 I s 
106 (1940), Mr 
19 Stare decisis is a principle of policy 


Justice Frankfurter said at 


ind not a mechanical formula of adherence 


to the latest decision, however recent an‘ 


when such adherence involves 


ollision with a prior doctrine more embrace 


juestionable 


intrinsically sounder, and 


y in its scope 
verihed by experience 

%. his might be accomplished by decid 
the instant case on the authority of the 
elied on precedent but announcing in the 
same case that the precedent was overrule: 
future Montana Horse Products 
Company v. Great Northern Railway Ce 


91 Mont. 194. 7 P d 919 1932 


r the 


fid. in Gre \ hern Railwa Compan 
Sunburst ¢ npar 287 U.S. 358 (193 
Shartel Stare Practical Vie 
17 J. Am Jud Soc. 6; Grinnell, “Ju 
i] Regulation of Stare Decisis 194] 24 


Decisis—a 
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Conclusion 
It is the duty of lawyers and judges 
to make the doctrine of stare de 
cisis workable, and it is the fun 


tion of the Supreme Court of the 
Amer 


ican court to furnish our legal system 


United States and every lower 


with stability in the sense of pat 


icrned progress by voluntary adhe 


ence tothe flexible American 
doctrine of stare decisis, which re 
quires a carclul weighing in each 


doubtful case of the advantages of 


adherence to precedent and the 


necessity for judicially planned social 
and economic progress to supplement 


legislative progress.”* Under such 


conditions and to such extent, the 


doctrine of stare decisis should be 


applied for it is “the policy that will 
mediate between the conflicting claims 
of stability and progress, and supply 


a principle of growth” for the law 


” 


of our day 


jf. Am. Jud. Soc. 150; Snyder Retrospec 
tive Operation of Overruling Decisions 
1940 $5 Ill. I Rev. 121: Kocourek and 
Koven, op. cit. supra n. 25. Or, as Mr. Jus 
tice Roberts suggests, the members of the 
Court might, as in the flag salute cases 
supra n. 7, “make public announcement ot 
a change of views Malinich \ 
Steamship) Compan S21 S. 96 1944 
at 118 

97. Stone, op. cit. supra n. 40, at 15; Ca 
dozo, op. cit. supra n. 41, at 120; Cardozo 
\ Ministry of Justice 1921 s> Harv. I 
Rev 113 


98. Pritchett, op. cit. supra n. 3, at 60-1 


} 


Soulhern 


But in spite of their many dissents, it | 
clear that the present members of the Court 
are closer together in their fundamental po 
litical and economic thinking than was th 
There is an obviou 

moderate Robert 
farthest right today, and the hard-shelle« 
conservatives of the 1930's, McRevnolds and 
Pritchett believes that the great 


case a few years ago 
diflerence between the 


sutler 
number of dissents may be due to the fac 
that “the judges, having drawn closer to 
gether on fundamentals, are freer to argue 
over details, disputing more as lawyers and 
less as philosophers” and to the fact tha 
since the old rules have been overthrow! 
in so many fields, there is a natural unc 
taintv while the new ones are being worl« 


out.” Cf. Gance, “The Passing of the Old 
Dissent 1942) 21 On I Rev. 285. at 
297 [ The present Supreme Court is " 
tually without dissent on the old funda 


mental issues of government and econon 
' 
ite 


99. Cardoso bb. cit. supra. j at G96 


















Legal Education and Admuss1 





SSLONS 


to the Bar of War Veterans 


The period trom 1921-1941 witnessed 
1 long and arduous struggle to estab 


lucational standards 


lish minimum edu 

for admission to the bar in the vai 
ious states. By 1941 over fort states 
had adopted by statute or yu ru 

substantially the standards recon 


mended by the American Bar Ass 


1 1921 under the leaders! 


of Elihu Root, who made at that tin 


Clation 1 


a compelling case for the necessity of 
such minimum standards as an ess 


tial means of giving the public p 


tection ivainst inad jua P 

pared lawyers These standards 
call lor two vears ol coll Oo trainin 
or its equivalent vraduation fron 


an approved law school off ng a 


-year course of full-time study o1 
l-vear course ol part-time stu ly and 
passage of a state bar examination 
By 1941 the long and unremitting 
struggle to gain accepta 
standards in the various states wa 
approaching a successful nclusion 
as all but five states had adopted tl 
two-veal pre legal coll y eq 
ment together with the yf r stand 
ards or their approximate equivalet 
This country’s entrance into 1 
war in D mb 194 ICS d 
ercat threat to the standards in som 
states which made various relaxations 
with respect to the taking of bar ex 
aminations by law students enter 


the armed services. Law schools. also 


made certain concessions as to credit 
, ' 
for students whos training was 
terrupted by call to militar 
> 7? 1 ] 
Basically hnowevel the educatior 
standards | i\ ren uined ntact wit 
howevel certain just hab m1) dif 
t Dene om I } } f 
CALLONIS iter to De dIs ssc't im tavo}r 


Despite these trying conditions, the 


of loss in student enrollment 


t 


nd several schools were forced ) 


Ss their doors for the duration 


1944 most schools had suffered 


in 80°" reduction in enrollment 
+} 


proved law schools have adhered to 


se standards in substance and at 


same time have accelerated 


' 
course by operating the yea) 


yund, thus enabling law students to 


= 
mplete as mu¢ of their work as 


ossible before beginning military 


Post-War Problems— 
Waiver of Standards 


. hil thy oO ' t 
s While Nn War gave a mos 


jolt to legal education and 


, 
atened for a time to undo most of 


ard-won gains towards insuring 


h 


idequately trained bar to serv 


f ¢} 





needs of the public, this perioc 
the following is itement of 
st irds f r Ame i B 
f10n 
The American Ba \ auior s ol 
inion that every candidate for ac s 
) Bar should give evidence 
it from a law ( mply 
following s Is 
It sl equire as a con nt i 
i east o Y ot udy i 
oe 
| ll require i s ents te ) 
nurse of three vears’ duration if tl 
yte substantially all of their working 
to their studies, and a longer cours 
lent in the imber of working he 
cle te only a part of their working 
elr studies 
It shall pr ea i ra 
for the um™M rf thre tu nts 
It shall have among teachers 
number giving their entire I 
school to insure actual personal ac 
ce im if nee t vho 
he 
It i Y ted as ' 
ente the compe Sal 
fhe ort nih« f s tea ing i 
n ri ft stu ? 
ce fee ect 
It s ‘ on t 
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dithculty has now largely been st 


essfully weathered. Unto 
vever, there now ap rs a ch 
] ! P 
icnge to the continued n ntenam 
minimum education standa 
i1dmission to the bar \ ich has 
eater potentialities for grave a1 
parable harn 
I 
war itself 
This is true becau ul 
hose who urge that o rat 
LrLose A > uUTY at { YVralltuad 
ind appreciati mn for iniversa 
cognized splendid I ) 
ict rendered 
ir armed forces, we should waive « 
, , ! } 
substantially modify th ried and 
tested standards of admissio1 
for those veterans w > may de 
‘ } : 
o enter the prol 
thereby permit 
w whether qualifies 
Several states ha 
ng ol a bat X 1 
\ mis . | 
\ i ualt tac 
i } , 
+ ce iat | ‘ 
{ i inv decisiK ( 
respects shall be 
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ing veterans who have graduated 


n an approved law school The 
states of New Jersey, Maine and Ten 
see have recently by statute o1 
action changed their rules for 


} 


nission to the ba uminations 


1 the practical etfect tl e two 
pre legal colleg: requirement is 


ved as to veterans. The New Jen 


rule provides that a ] son who 
s served six months in the armed 
es during the war 1 show only 
igh school trainin n order to 
et the preliminary itional re 
ements The Mall ulk pro 
les that anyone with a xh school 
ining, who has served in the armed 
es during any pa f the war 
ill be deemed to ha 1 prelimi 
ry education equivalent to the two 
ul pre legal college ! quirement 
he Tennessee rule permits two years 


such service, or completion of the 
suurse in an Officers Candidate 
hool, to serve as a substitute for 
h preliminary educ 
Without doubt ot states have 


en urged and will it singly be 


ged similarly to waive materially 
lax their standards in favor of the 
turning veteran. It is encouraging 


» note, however, that Court olf 
\ppeals of Kentucky o1 June ya 4 
945, adopted for the first time the 
equirements for admission to 
ar recommended by tl American 


Bar Association. It is submitted that 


laxation of the standards of admis 
ion to the practice iw, which 
ave clearly demo d then 
vorth, would result in incalculabk 


protession 


irm and injury to 

ind to the public, and it is more 
le ‘ ] 

vould result in a grea isservice to 


veterans themselves 


In order to visualize the disservice 
hat would be done by such relax 
ition, we need on » recall the 


} 


ragic situation whi ined, par 


icularly in the larger ties, during 
he late 1920’s and early 1930's as a 
esult of overcrowdil y tn bar. Such 
»vercrowding was d l larg part 
o the admission of persons who were 
wholly unfitted f practice ol 
iaw. The consequ is that a 
vreat number of lawy ere in eco 


nomic want, and tl 





ards of the profession suffered. Pub- 
lic esteem for the profession fell to 
an all-time low mark. Many lawyers 
who suffered in this period were vet 
erans of World War I who had 
gained admission when the standards 
generally were low or non-existent, 
or by reason of relaxations in those 
states that purported to maintain 
some semblance of standards for ad 
mission to the bar. These veterans 
would probably be the first to cha 
acterize the present effort to permit 
veterans of this war to enter the pro 
fession without minimum qualifi 
cations as a sincere but entirely mis 
guided effort and one bound to pro 
duce, if carried into effect, failures 
and bitter disappointments on the 
part of those thus admitted. The re 
sults that flowed from easy admission 


' 


to the bar after 1918 were tragi 
enough, but a repetition of such a 
policy with respect to veterans of this 
war will increase many-fold the re 
sultant injury to the veteran, to the 


profession and to the public. 


Complexities of Law 

and Public Interest 

So far the emphasis has been placed 
herein upon the disservice to the 
veterans themselves of a policy that 
would throw them into a profession 
for the tasks of which they would be 
unprepared, and in which profession 
their chances of earning a decent 
and honorable livelihood would be 
extremely slim. In addition, the pro 
fession of law and the public interest 
are also involved in high degree. 
Whatever one may think of the 
law and lawyers, the fact is that 
the law is more intricate and 
complicated, and consequently its 
problems more difficult to handle, 
than ever before in the history of our 
country. The political, economic and 
social changes that have occurred in 
the present century have placed 
great responsibilities on the legal pro 
fession, which must be composed ol 
able and well-trained lawyers and 
judges if such responsibilities are to 
be discharged in the interest of the 
public. Never has the need been more 
imperative for the lawyer to be as 


broadly trained as is required today. 


Bar Admission Standards 






























































The day of a relatively simple po 
litical and economic structure, that 
would permit the lawyer to solve most 
of his legal problems by fairly simple 
rules, is gone forever. The present 
condition has been well described by 
Silas H. Strawn, former President of 
the American Bar Association, and 
former Chairman of the Section on 
Legal Education and Admissions to 
the Bar, who stated in the October, 
1944 issue of The Bar Examiner. 
We are living in a bewildering age 

Fvery day, problems, political, social 

and economic, domestic and foreign, 

become more and more complex. To 
meet the present and anticipate the 
future, whatever our profession or 
occupation may be, we need more 
preparation and more understanding 
than ever before. 
> >. > 

Never before in our history has 
there been a time when a lawyer 
needed a higher sense of his civic 
duty, a greater realization of his ob 
ligations as a citizen, a more thorough 
understanding and appreciation of 
the fundamental principles of our 
government and a keener perception 
of the difference between right and 
wrong. He must be more familiar 
with the general principles applicable 
to the business of his client than is the 
client himself. He must bring to the 
solution of the problems with which 
he daily is confronted a broad, gen 
eral knowledge of what is going on 
in business, economics, politics and 
finance, not only in his own country 
but throughout the world. 

It should be strongly emphasized, 
however, that to oppose relaxations 
in favor of veterans of the standards 
for admission to the bar, does by no 
means indicate a lack of sympathy 
and interest in the problem of the 
veteran, nor does it indicate that 
nothing has been done or should be 
done towards assisting him to ente1 
the legal profession if he so desires 
Ihe American Bar _ Association 
through its Section on Legal Edu 
cation and Admissions to the Bar and 
the approved law schools have been 
keenly aware of the need for doing 
all that is possible towards making 
special provisions in favor of the vet 
eran who desires to begin or resume 
his training for the practice of law 
Much has already been done towards 


assisting the serviceman in preparing 
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In view of all these facts, it is sub 


that the worthiness of the 


the 


mitted 


cause ol veteran of this war who 


the legal 


may desire to ente! g proles 


sion has not gon unheeded by the 
legal profession or the law schools. 
Instead most careful thought has 
been given and sound plans have 
been laid to serve both the interests 
of the veteran, the profession and the 
public by measures that will enable 
the veteran, without undue hardship, 
to prepare himself so that both he 
ind ti 
benefit from his service in the legal 


It 
other 


i¢ public he is to serve will 


profession. is likewise submitted 


t] would 


the 


lat any course which 


permit the veteran to come to 


bar without adequate preparation 


vould result in a rank disservice to 


the veteran and in a grave injustice 
o the profession and to the public. 

In many states we have standards 
which require study ranging from 
three to six ve ars, for doctors, trained 
nurses, osteopaths, optometrists, phar- 
macists, dentists and public school 
teachers. It requires three years of 
apprenticeship to become a registered 
barber in some states, and union or- 
ganizations generally require that a 
four-year period be served by plumb 
ers before they are permitted to 
practice plumbing. 

There seems to be no disposition 
on the part of anv group to reduce 
the educational period for profes 
sions other than law, such as dentistry 
Nor for that matter has 


ol 


medicine 


there been action which would 


shorten the period of time required 
to be served by an appre ntice before 


Ii 


has 
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he becomes a skilled tradesman. 


it is sound to say that a man 


matured intellectually enough in the 


armed services to have satisfied the 
two-year pre-legal requirement, it 
would seem that he would have 
matured sufficiently to have com- 


pleted a pre-dental or pre-medical 
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cleat 


requirement. It would seem 
that the reasoning which supports 
the maintenance of standards in the 
other professions is equally appli 
cable to the law. Certainly law cannot 
be deemed less important to the pub 
lic than the other professions. Ade 
quate preparation for the practice of 
law is especially important at the pres 
ent time because, as has been pointed 
out earlier im this discussion, the in 
creased complexity of the law and the 
difficulties of the problems now facing 
lawyers require the best possible 
education and training if the interests 
of the public are to be served. 

It may be conceded that a faulty 
operation by a physician, a poor 
shave by a barber or a pipe improper 
ly installed by a plumber may give 
us greater concern for our personal 
safety or comfort than the doings of 
ill-prepared lawyers, but it is also sub 
the conduct of the 


mitted that 


lawyer—whether good or bad—has as 
great, or even a more lasting effect 
upon the welfare of society. If this 
war has taught us several lessons, as 
it should have, one of these certainly 
is that only by creating a sound na 
tional and international legal orde1 
founded upon principles of justice 
and equity can civilization hope to 
legal 


the 


survive and go forward. A 


system can rise no higher than 
standards and ideals of the members 
of the legal profession whose special 
duty it is to assist in improving the 
system and maintaining its standards 

These paramount considerations 
should be carefully weighed by all 
who may be inclined to urge that the 
standards for admission to the bar be 


waived or relaxed in favor of thos« 
who have so courageously served thei: 
country on the field of battle. ‘TVhes« 
veterans will have had an invaluable 
experience in the development of 
courage, self-discipline and character, 
but that alone will not qualify them 
to be lawyers, and substantial slack 
ening of the present bar standards 
which have been so generally adopted 


and so successfully applied would 


constitute one of the greatest dis 
services that could be done to the 
veterans in their future careers as 


lawyers. 
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Named to Try Axis War Criminals 


President ‘Trumat yunced on 
September 12 his ion ol two 
embers of the A in Bar Asso 
lation to serve as American 
idge and alternat Interna 
ional Tribunal \xis wal 
riminals. Francis B forme! 
Attorney Genera th United 
States will serve as judg and Judge 
John J. Parker of Fourth Circuit 
Court of \pp ils itt 

Francis Biddl yminated 
President Roose lt ) he fifty 
shth Attor1 G of 
United Stat 

After his graduat n Harvard 
Law School, he se1 l private sec 
etary to Justi O r Wendell 
Holmes. He practice of 
iw in Philadelphia 912 and cor 
tinued in practic intil 1934 


vhen he was appointed chairman of 
the National.Labor Relations Board. 
and 1939 


counsel of the 


In 1938 he was appointed 


chief Joint Congres 
sional Committee created to investi 
rennessec¢ 
In 1939 he 


Circuit Judge for the 


gate the Valley Authority. 
United States 
Third Judicial 


Circuit but was called from that post 


was made 


come Solicitor General of the 
States. He 
until his 
General. Mr. 


mber of the 


to be 


United served in that 


position 


\ttorney 


appointment as 
Biddle 
of Delegates 


was 


1 me House 


of the American Bar Association 
from 1940 to 1945. 

Judge Parker was born in Mon 
roe, North Carolina. After his gradu- 
ition from the University of North 


Bar 


in 1908 and began practice in Greens- 


Carolina, he was admitted to the 





arolina. He moved t 


1999 


North C 
Charlotte in 


boro, 
served his Stal 


many 


and capacities—as 


country in 
special assistant to the Attorney Gen 
eral of the United States, member ol 
the Republican National Committe: 

North 


Carolina to the Republican National 


and delegate at large from 
Convention. He was appointed judg« 
of the 
Court of Appeals by President Cool 
idge in 1925 


Judge Parker has been a 


United States Fourth Circuit 


familiar 
and distinguished figure at meetings 


of the American Bar Association. H«¢ 


was presented the American Bar As 


sociation Medal in 1942 which is 
given each year to a member of the 
Bar of the United States who ha 


rendered conspicuous service to the 


cause of American jurisprudence 
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“They Are Homeward Bound— 

Take Care of Them” 

By ships and planes from the four corners of the earth, 

many hundreds of thousands of American young men 

and women are on their way to their own land and 

their own homes, “to take up the challenge of that 

future which they did so much to salvage from the brink 
of disaster.” 

These days and nights mean joyous home-comings, 
for Americans in all localities and all walks of life. 
Among those who will come home are many of the 4,775 
members of the American Bar Association who are thus 
far known to have served in the Armed Forces of their 
country. The sense of relief, the profound gratitude, 
and the glad welcomes, are for all who come back; but 
it is within the province of this Journal to speak an 
especial word of greeting and welcome to the returning 
members of the profession of law. 

In this hour we do not forget those who cannot 
rejoin us now, nor those who will never come back home. 
Several millions of our young men and women will of 
necessity remain for months and years in foreign climes, 
to perform stern duties of protecting the hard-won peace 
and seeing to it that justice, order, reconstruction, re- 
habilitation, and opportunity for conquered peoples to 
choose their own governments and way of life, shall not 
be thwarted by any recurrence pf the rule of dictators. 
We feel deeply for them in their nostalgia for home and 
their long, hard tasks in behalf of a better world—more 
difficult because the moving drama and inspirations of 
combat have ceased. We shall await eagerly the happy 
hour of their home-coming. 

Others will never return to their loved ones and their 
homes—these wé shall hold always in grateful remem- 
brance, and shall try to preserve the things for which 
they gave their lives. We owe them that. As General Mac- 
Arthur said so reverently to a hushed world on the 
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night of the formal surrender of the Japanese: “I speak 
for the thousands of silent lips, forever stilled among 
the jungles and the beaches and in the deep waters of 
the Pacific which marked the way” — likewise, in the 
hills of Normandy, and along the Rhine and the Elbe, in 
the fastnesses of Italy and on the sands of Africa, and 
at countless unmarked places where took place the 
struggles of shipping and transport on the seven seas, 

More than a few who gave their lives were of our own 
profession—the gallant Colonel Gardner Conroy of the 
New York Bar, a shining target on the beach at Makin 
—young men fresh from law school and hardly started 
in law offices, who found themselves plummeted from 
planes to earth in island jungles—many others whose 
names and exploits will become a part of the heritage 
of our Association and our profession. Suitable chroni- 
cles of the names and services of those lawyers who made 
the supreme sacrifice for their country will in due time 
be inscribed. 

Of those who have returned and those who will return, 
we say, to their home communities and the law offices 
from which they came: “They are homeward bound-— 
take care of them.” 

With General MacArthur we urge that they deserve 
more than an honored place among us. We cannot 
leave them wholly to their own resources, their instincts 
of pride and self-help. Adjustments will have to be made 
for these returned lawyers, to fit them back into office 
organizations and routines of work. Many of the offices 
from which they came have ceased to exist, during the 
war; new openings will have to be found for some of the 
returned lawyers; new locattons may be preferred by 
many of them. They will need “refresher” opportunities 
to bring themselves abreast of the many changes in the 
law and to re-orient themselves to the daily work of the 
profession for clients. That may not be easy for youths 
who but yesterday were bombing the Kuriles or patrol- 
ling the Bavarian Alps. 

For those who return wounded in body or distracted 
in nerves or spirits, haunted by memories of the things 
they have seen, a sympathetic understanding must sup- 
plement medical science and psychiatry, to restore them 
to their health and capacity for sustained and useful 
work. Clients should bear all of the returned lawyer- 
soldiers in mind and heed the debt we all owe them, 
for these young men’s means of independent livelihood 
were given up, in most instances, when they responded 
to their country’s call and. went forth on the great 
mission which is now fulfilled. 

“The unnamed brave millions” for whom General 
MacArthur asked understanding and kindly help, 
deserve well of their country. Those of our own profes- 
sion are our especial charge. The Bar Associations have 
done much preparatory work and should be on the job; 
but the responsibility is individual and local, in each 
community and office. Our profession should leave itself 
with no “forgotten men,” no instances of denied oppor- 
tunity and embittered outlook. 
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\t this juncture a gladdened America should take 
deeply to heart General MacArthur's plea for the living 
who fought for us: 

Chey are homeward bound—take care of them.” 


Completing the United 

Nations Organization 
October of 1945 will be an historic month, a land-mark 
on the long road to adequate international organiza- 
tion, because it will witness the completion of ratifica- 
tion of the great Charter and the annexed Statute ol 
the Court by at least the number of Nations required to 
bring those instruments into effect. 

[wenty of the United Nations had ratified, as of 
mid-September. Formal action by several others, prob- 
ably as many as ten, is indicated for September or the 
first week of October. A delaying factor in the comple- 
tion of all formalities by at least the required twenty- 
three states in addition to each of the five Principal 
Powers (31 A.B.A.J. 393-399), may be the time required 
for the transmittal and deposit of the attested docu- 
ments in the National Archives in Washington. Where- 
as, in San Francisco it had been fondly hoped that the 
necessary ratifications could take place before the end of 
the year, that time schedule is now advanced nearly 
three months. 

Meanwhile, the committees of the Preparatory Com- 
mission have been in preliminary sessions for nearly a 
month, in the historic Church House in London. As 
anticipated, the exploring and mapping out of a formid- 
able amount of organizational detail have been necessary 
(31 A.B.A.J. 404, 406); and the required consultations 
with the respective governments have taken time. A 
vast background of history, precedent and experience 
has been taken into account, to avoid pitfalls and 
repetitions of past mistakes. 

With characteristic energy, the American representa- 
tive is urging the greatest possible advancing of the 
preparatory steps. For him the U N O dates from 
Dumbarton Oaks and was consummated at the Golden 
Gate. Mr. Stettinius submits now the practicability of 
a meeting of the full Preparatory Commission in mid- 
October, an organizational or business convocation of 
the General Assembly in mid-November, and the con- 
tinuous availability of sessions of the Security Council, 
the Economic and Social Council, and like agencies of 
the new Organization from that time on. Climactically, 
he sets as an objective the convening of the first great 
formal meeting of the General Assembly on April 25, 
the first anniversary of the opening of the San Francisco 
Conference. 

The agenda for the business sesssion of the Assembly 
will necessarily include many important items which 
can be determined only by that august body. These 
include the election of a permanent Chairman of the 
Assembly, the admission of new members (such “peace- 
loving” neutrals as Sweden, Switzerland, and possibly 
Portugal) upon whatever terms and conditions are de- 
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cided on as appropriate, the calling for nominations for 
the International Court of Justice, the determination 
of the extent and type of buildings needed to house the 
Assembly, and some steps as to the selection of a seat 
for the U N O. 

Phillip J. Noel-Baker, the British Minister of State, 
is among those members of the Preparatory Commission 
who doubt whether progress can be made as rapidly as 
Mr. Stettinius has urged. Regrettably, the background 
for much which is taking place seems to be a recurrence 
of ancient doubts as to the intentions of the United 
States. American indifference and delaying tactics, at 
the same stage, as to the League of Nations, are not too 
favorably recalled. Time and continued cooperation 
may largely iron out these deep-seated feelings. 

Ratification of the Charter brings also into effect 
the Statute of the Court (31 A.B.A.J. 400-406), but the 
Court does not come into being until its members have 
been nominated and elected. This will require many 
months, after the business. meeting of the Assembly. 
Meanwhile, the old Court and its Statute remain in 
existence, until the adherence of the parties to it is in 
some manner withdrawn. The present Court is not 
likely to function extensively during the gap. 

Perhaps naturally, a good deal of the uncertainty as 


- to the intentions of the United States arises from the 


failure of the President and the Senate to accomplish 
an acceptance of the obligatory jurisdiction of the Court, 
at the time of American ratification of the Charter. The 
United States and the Soviet Union are still laggard, 
as to a declaration under Article 36 of the Statute. Un- 
fortunately, the matter has not been placed high on the 
program for the action of the Senate or the Congress, 
which are now re-convened after recess. 

Bold leadership by President Truman and prompt 
action by the Senate, in behalf of the Morse Resolution 
or some similar declaration, would tend to remove 
grounds for suspicion that this country is content to 
leave justiciable matters within the domain of diplomatic 
negotiation and discretion, in the hands of the Council 
of Ministers and later in the Security Council. 

We urge that all members of the American Bar As- 
sociation, as well as other citizens interested in inter- 
national justice according to law, should do immediately 
all they can to support and bring about the earliest 
possible passage of the Morse Resolution, or some like 
declaration, by the Senate of the United States. The 
votes and attitude of your Senators may be decisive 
any day. 


Lessons from Analogy 


The student of the origins and history of law as a part 
of the history of civilization, will discover interesting 
and instructive analogies between the methods by which 
man became the conqueror of the animal kingdom, and, 
those by which the peace-loving nations have conquered 
those who planned to take the power and the riches of 
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the earth and reduce the rest of the world to slavery. 

Man conquered the monsters of the pre-historic age by 
his ability to kill his enemy at a distance, He could grasp 
and throw a club, a stone, a javelin or spear, and thus 
wound, frighten away or kill his more powerful enemy 
before that enemy could bring the fight to close quarters. 

Soon man began to fight against man, tribe against 
tribe, nation against nation, and thus victory came 
to the man or tribe or nation whose weapons could 
kill at the greater distance. The sling with which the 
boy David killed Goliath was superseded by mighty 
engines which hurled great rocks into beleaguered 
cities, the bow was supplemented by the more 
powerful cross bow, and finally, with the invention of 
gunpowder, all those once dreaded weapons were dis- 
carded, and in quick succession came the musket, the 
rifle, the machine gun and artillery of such range, power 
and accuracy that radar controlled guns of our navy 
sunk, silenced and utterly destroyed at the first salvo, a 
Japanese battleship seventeen miles away, a distance 
so great that it was below the horizon and could not be 
seen from the highest lookout on our attacking 
battleship. 

In the meantime, the race for supremacy in killing 
at a distance, had taken to the skies. Germany was 
defeated when the allied nations gained control of the 
air. Japan was defeated when the control of the sea by 
our navy was supplemented by control of the air. The 
complete and unconditional surrender of Japan was 
hastened by the fact that in the race for long range 
destruction, the United States and Great Britain were 
the first to produce and devise means for the practical 
use of the atom-bomb. 

Are there no analogies in the history of civilization 
from which could be drawn lessons helpful to the solu- 
tion of the grave problems of today? 

When man had won mastery over the beasts of prey, 
and had begun to learn that man’s most dangerous ene- 
my was man, courts of justice were instituted so that dis- 
putes between individuals should be decided by impar- 
tial tribunals in which Justice should supersede Force. 


Essential to the success of that plan, laws were made 
forbidding resort to the sword for the settlement of 
controversies between men. Courts were given the power 
at the instance of any person whose rights were involved 
in justiciable controversies, to summon his antagonist, 
so that both sides might be assured the right to be heard. 

It is the opinion of some that by the law of Nations, 
including the agreements entered into by the United 
Nations, wars of conquest or wars to decide disputes of 
Nations as to ownership of land or for any purpose 
except defense, are now forbidden. If this has been 
done, it should be made clear to all. 

If this has been done in part only, it should be com- 
pletely done, fortified and reinforced. 

If it has not been done the analogy which has abol- 
ished the duel and other types of warfare between 
individuals should be applied insofar as it is desirable 
as quickly as such a task can be completed. 

There has yet been no final agreement as to the 
“compulsory jurisdiction” of the International Court of 
Justice to be formed by the United Nations. In this very 


' field we find interesting analogies. When this question 


first arose, the jurisdiction of our English courts was lim- 
ited to the questions of law and fact set out in certain 
“Writs.” 
Soon it became necessary to create Courts of Equity, 


New “Writs” were authorized very slowly. 


because of the deficiencies of Courts of Law. 

When in our Constitutional Convention a similar 
question arose, the Constitution was so written as to 
provide that all the judicial power of the United States 
should be vested in its courts and that the judicial power 
should “extend to all cases in law and equity,” arising 
under our Constitution and the federal laws. 

At San Francisco the matter of “compulsory jurisdic- 
tion” was left open and sooner or later must be decided. 
Because of that statute a heavy measure of responsibility 
rests on the lawyers of the United States to see that 
the new World Court be given sufficient “Compulsory 
Jurisdiction” to make it an effective instrumentality 
for the prevention of wars of aggression and conquest. 





NOTICE OF ANNUAL MEETING 


The Sixty-Eighth Annual Meeting of the American Bar Association will be 
held at Cincinnati, Ohio, December 17 to 20, 1945. Travel restrictions and 
governmental limitations on conventions have been relaxed sufficiently to 
authorize the holding of an annual meeting as prescribed by the Constitution 
and By-Laws of the Association, including meetings of the House of Delegates 
and the Assembly. The heavy burden under which the transportation systems 
of the country are laboring suggests the propriety of a self-imposed limitation 
on attendance to those whose presence has some immediate relation to the activi- 
ties of the Association. Information on the program of the meeting will be given 
in the next issue of the JouRNAL. Requests for hotel reservations at Cincinnati 
should be addressed to Reservation Department, American Bar Association, 1140 
North Dearborn Street, Chicago 10, Illinois. 
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Civil Rights—Equal Protection of the 
law—Insurance Laws—State Licenses 
Lincoln National Life Insurance Co. 
v. Read, 89°L. ed. Adv. Ops. 1250; 
65 Sup. Ct. Rep. 1220; U. S. Law 
Week 4497. (No. 833, argued April 
24 and 25, decided June 11, 1945). 

The sole question here presented 
is said to be whether Oklahoma has 
denied the equal protection of the 
law, in violation of the Fourteenth 
Amendment. 

The Oklahoma Constitution pro- 
hibited any foreign insurance com- 
pany from doing business in that state 
until it had complied with the laws 
of that state in regard to the deposit 
of collateral or security for the protec- 
tion of its patrons within the state 
and shall have agreed to pay all taxes 
levied pursuant to the statutes, and 
that failure to pay taxes or license 
fees should work a forfeiture of its 
license. 

There was also a constitutional 
provision requiring all foreign in- 
surance companies to pay each year 
an entrance fee of $200 and two per 
cent of all insurance premiums col- 
lected in the state. There were other 
requirements imposed on foreign 
companies not exacted of domestic 
companies. 

The company complied with those 
exactions and paid the license fees 
for a considerable period until in 1941 
the premiums were increased from 
two per cent to four per cent. These 
increases, like the original amounts, 
were required only from foreign 
companies. The company paid the 
exactions under protest and brought 
suit to recover the challenged in- 
crease. The Supreme Court of Okla- 
homa allowed recovery of that part 
of the increased rates for the part 


*Assisted by James L. Homire. The opin- 
ions in cases involving labor law are re- 
viewed by E. J. Dimock, member of the 
Board of Editors. 


of the current year before the date of 
the statutory enactment but denied 
recovery for the part of that increased 
rate accruing after the statutory 
increase. 

The company took the case to the 
Supreme Court of the United States 
by direct appeal, and the judgment 
of the Oklahoma Supreme Court was 
affirmed. 

Mr. Justice Doucias delivered 
the opinion of the Court. He first 
distinguishes the instant case from 
the Hanover Insurance Company 
case. There a foreign company pur 
chased an Illinois company and took 
over and carried on its business. 
There was at the time of that pur- 
chase no reservation of the right to 
increase license fees nor any agree- 
ment to pay increased rates. Here 
the company in its application for 
admission expressly agreed to pay 
any increases prescribed by the state. 

Mr. Justice DouGLas points out 
that the Court has held both before 
and after the adoption of the Four- 
teenth Amendment that a state “may 
impose on a foreign corporation for 
the privilege of dcing business within 
its borders, more onerous conditions 
than it imposes on domestic com- 
panies.” Paul v. Virginia heads the 
list of those citations. 

Mr. Justice RoBeErTs dissents. 

The case was argued by Mr. Rus- 
sell V. Johnson for the Lincoln 
National Life Insurance Company 
and by Mr. Fred Hansen for Read. 


Civil Rights — Equal Protection — 
Workmen's Compensation 
Copperweld Steel Co. v. Industrial 
Commission, 89 L. ed. Adv. Ops. 
928; 65 Sup. Ct. Rep. 1006; U. S. 
Law Week 4374. (No. 684, argued 
April 5 and6, decided April 23, 1945). 
Copperweld Steel Company, here- 
inafter called employer, brought this 
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by Edgar Bronson Tolman* 


original actioa in the Supreme Court 
of Ohio, in which it challenged 
awards made to certain of its em- 
ployees alleging that the injuries 
suffered by them were not incurred 
in the course of nor arose out of the 
employment; that the awards were 
therefore beyond the jurisdiction of 
the Industrial Commission which en- 
tered them and unless they were 
abrogated the employer would be 
deprived of his property without due 
process of law and would be denied 
the equal protection of the law. The 
Supreme Court of Ohio sustained a 
demurrer and entered judgment 
against the employer. The employer 
appealed to the Supreme Court of 
the United States. The Industrial 
Commission moved to dismiss the ap- 
peal. The Supreme Court granted 
that motion. 

The facts may be summarized as 
follows: The men who were injured 
or killed left the employer’s plant in 
an automobile by a public road 
which crossed a railroad track. While 
crossing this track the automobile 
was struck by a train. The Commis- 
sion, notwithstanding appellant's 
representation that the resulting in- 
jury and deaths were not compensa- 
ble under the Act, entered the awards. 

On the first hearing the Supreme 
Court of Ohio overruled the em- 
ployer’s contention that the statute 
authorized the institution of proceed- 
ings in that court to set aside com- 
pensation awards. Later the court 
held that the law of Ohio invested 
it with original jurisdiction in equity. 
In an amended petition the employer 
insisted that its purpose was to raise 
questions of constitutionality and 
that it was without remedy unless 
the court should set aside the awards. 
In a second decision the court notices 
these allegations and held that the 
employer was not a party to the 
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compensation proceeding and as the 
awards were payable not by the em- 
ployer but by the state out of its 
compensation fund, in which the 
employer had no interest, it could 
not be said that payment of the 
awards deprived the employer of 
property. 

The Supreme Court raised two 
questions which it stated as follows: 
“First, were questions under the 
Fourteenth Amendment presented 
and decided below? We think that 
the appellant disclosed, and the court 
below understood, that the provisions 
of the Fourteenth Amendment of the 
federal Constitution were invoked.” 
The second question was stated as 
follows: “... was the constitutional 
validity of the state statute drawn in 
question? If not, we have no jurisdic- 
tion on appeal.” It was held, how- 
ever, that since violation of the 
federal Constitution by a decision of 
the state court was involved, the 
Supreme Court of the United States 
had jurisdiction to review the deci- 
sion on certiorari, but for the reasons 
above referred to in the opinion as to 
the lack of financial interest of the 
employer in tue insurance fund and 
the consequent absence of financial 
injury to him, the appeal was dis- 
missed and certiorari denied. 

The case was argued by Mr. 
Robert G. Day for Copperweld Steel 
Company and by Mr. E. G. Schuessler 
and Mr. Albertus B. Conn for Indus- 
trial Commission of Ohio. 


National Labor Relations Act—Finality 
of Enforcement Decree 

International Union of Mine, Mill 
and Smelter Workers v. Eagle-Picher 
Mining and Smelting Co., et al., 89 
L. ed Adv. Ops. 1163; 65 Sup. Ct. 
Rep. 1166; U. S. Law Week 4451. 
(No. 337, argued January 31, decided 
May 28, 1945). 

The plaintiff unions instituted a 
proceeding against the employer cor- 
poration charging unfair labor prac- 
tices. After full hearings the Board 
otdered the employer to cease and 
desist from certain of the challenged 
practices and to reinstate 209 em- 
ployees with back pay. 

The employers sought review 
from the Circuit Court of Appeals, 
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Eighth Circuit, and the Board filed a 
transcript of the proceeding in the 
same court and sought enforcement 
of the order. The unions were per- 
mitted to intervene and be heard 
in support of the Board's order. 

The court modified the order and 
decreed enforcement. The modifica- 
tion related to the method of com- 
puting back pay; that decree was 
entered June 27, 1941. The employer 
companies made a computation of 
the accounts due the employees in 
accordance with the decree and ten- 
dered the amount they ascertained 
to be due. The Board reached the 
conclusion that a different method of 
compensation should have been 
adopted in the original proceeding. 

February 4, 1943, namely, two 
years after the final decree, and after 
attempted compliance by the em- 
ployers, the Board petitioned the 
Circuit Court of Appeals to vacate 
that portion of the decree which 
dealt with back pay and to remand 
the cause to the Board. The labor 
unions were permitted to intervene 
and support the Board’s position. 
The companies challenged the juris- 
diction of the court to vacate the 
decree and the Board moved for 
judgment on its motion. The court 
held that there had been no showing 
that the order and decree were ob- 
tained by misrepresentation or of 
wrongful conduct of the employers 
or that any mistake of the Board had 
resulted in any decree that was un- 
fair and held that there was no justi- 
fication for revision or remand and 
the petition of the Board was dis- 
missed. The unions sought review 
by certiorari. The Board was made 
respondent, appeared and supported 
the petition. 

The Supreme Court affirmed the 
action of the Circuit Court of 
Appeals. 

Mr. Justice Rosperts delivered the 
opinion of the Court. He defines the 
issue as follows: ‘““The question pre- 
sented is whether the National Labor 
Relations Board after seeking and 
obtaining a court order of enforce- 
ment of its own order, in the absence 
of fraud or mistake induced by the 
respondent, and after expiration of 








the term, is entitled to have the pro- 
visions of the decree prescribing the 
nature of the remedy set aside and 
the case remanded to it, for the pre- 
scription of relief it deems more ap. 
propriate to enforce the policy of the 
National Labor Relations Act.” 

Mr. Justice Roserts also declares 
that the important question pre: 
sented is whether after a decree “en- 
tered at the Board’s behest” the 
Board retains a “continuing jurisdic. 
tion” and may recall the judgment 
for further action, and remarks that 
this is not a “bill of review based 
upon fraud or mistake.” The ju- 
dicial character of the proceeding is 
further emphasized and it is said 
that the matter in review is not an 
administrative proceeding but that 
the administrative phase of the origi- 
nal proceeding has been merged in a 
decree of a court pursuant to the 
directions of the National Labor 
Relations Act, 

Mr. Justice RoseErts also states 
that the petitioner’s contention is 
that the nature and extent of the 
back pay remedy are matters lying 
within the “administrative discre- 
tion of the Board” and that a court's 
function is limited in imparting legal 
sanction to the back pay remedy 
once it has been determined that the 
Board has acted within the scope of 
its authority. 

The opinion recognizes that the 
Board is entitled to “great latitude in 
devising remedies which it deems 
necessary to effectuate the purposes 
of the Act,” and it is said, “The 
Board had exercised its discretion 
and devised a remedy. . . . What the 
Board complains of is that it is not 
permitted to exercise its admittedly 
wide discretion a second time, or any 
number of times it may choose.” 

As to the Board and the Court 
it is said “There is no question that 
the Act intended to vest exclusive 
jurisdiction in the courts once the 
Board in the exercise of its discretion 
had reached its determination and 
applied for enforcement. This pre- 
vents conflict of authority.” 

As an example of the unfairness 
of permitting the reopening of the 
decree, Mr. Justice ROBERTS says: 
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“The employers challenged the 
Board's order in the original enforce- 
ment proceeding, not only as it af- 
fected the charged unfair labor prac- 
tices, but as touching the appropri- 
ate relief. When the Circuit Court 
of Appeals modified and affirmed the 
order the companies had an oppor- 
wnity to apply to this Court for 
review, or to comply with the decree 
as modified by the court. They elected 
to follow the latter course only to be 
confronted, years later, with an at- 
tempt to rewrite a portion of that 
decree at a time when their right of 
review of other portions of it had 
expired.” 

In the final paragraph of the 
opinion Mr. Justice ROBERTS says: 
“We are dealing here with a decree 
of a court entered in a judicial pro- 
ceeding . . . The only recourse open 
to the Board is the same that would 
be open to any other litigant, namely, 
a bill of review.” 

Mr. Justice Murpny delivered a 
dissenting opinion in which Mr. Jus- 
tice BLack, Mr. Justice DoucLas, and 
Mr. Justice RUTLEDGE joined. 

It is deemed necessary because of 
“important questions concerning the 
relationship of courts and adminis- 
trative agencies” to reexamine and 
restate the facts. No misstatement of 
the record facts is found. The chal- 
lenge is to the adequacy of the state- 
ment. They are restated more in 
detail, and inference from the re- 
statement discloses that the differ- 
ences, for the most part, lie in the 
conclusions to be drawn from the 
facts, and in emphasis and point of 
view. 

The conclusion reached by Mr. 
Justice Murpny on the merits is sum- 
marized as follows at the end of his 
first chapter: “Our concern here is 
not with the truth of the facts alleged 
by the Board or with the appropri- 
ateness of any other remedy the 
Board might devise. It is enough that 
the Board has cast sufficient doubt 
on the appropriateness and correct- 
ness of its original remedy to war- 
rant resubmission of the matter to 
the Board for further consideration.” 

The second chapter of the dis- 
sent deals with the strictly legal as- 


Review of Recent Supreme Court Decisions 





pects of the right to the recall of the 
decision asserted by the Board and 
denied by the prevailing opinion. As 
to this Mr. Justice Murpny says: “A 
court has the unquestioned and con- 
tinuing power to make corrections 
and changes in its unexecuted de- 
crees even after the term of court in 
which they were originally entered 
has expired” and later “We are not 
dealing here with an ordinary com- 
mon law money judgment which one 
party seeks to set aside for fraud, mis- 
take, or newly discovered evidence. 
Nor are we met with an ordinary liti- 
gant seeking relief for itself from a 
judicial decree. We are concerned, 
rather, with the attempt of an ad- 
ministrative agency to effectuate the 
policies set forth in a Congressional 
mandate. Until those policies are 
effectuated through the enforcement 
and execution of statutory remedies, 
the agency and the courts should co- 
ordinate their efforts to realize the 
plain will of the people.” 

The case was argued by Mr. Louis 
N. Wolfe for International Union 
of Mine, Mill and Smelter Workers, 
Locals No. 15, et al., by Mr. Alvin J. 
Rockwell for National Labor Rela- 
tions Board, and by Mr. John G. 


. Madden for Eagle-Picher Mining & 


Smelting Co. et al. 


State Labor Relations Act—Availabil- 
ity of Suit for Declaratory Judgment to 
Test Constitutionality 

Alabama State Federation oj Labor 
et al. v. McAdory, 89 L. ed. Adv. Ops. 
1270; 65 Sup. Ct. Rep. 1384; U. S. 
Law Week 4541-4545 (No. 588, ar- 
gued April 3 and 4, decided June 11, 
1945) 

The case was brought by four labor 
unions and an individual member of 
one of them in the state courts of 
Alabama for a declaratory judgment 
adjudicating the constitutional va- 
lidity of certain sections of the Brad- 
ford Act, No. 298, Alabama Laws of 
1943 (Code 1943, Tit. 26, §§ 376 et 
seq.). The Supreme Court of Ala- 
bama held constitutional the three 
sections attacked, sections 7, 15 and 
16. The United States Supreme Court 
granted certiorari upon a _ petition 
presenting the contentions that the 


. States their contention thus: 


sections conflicted with the United 
States Constitution and with the Na- 
tional Labor Relations Act. After 
argument and upon consideration, 
however, the Supreme Court deter- 
mined that the issues presented by 
the record were inappropriate for a 
decision in a declaratory judgment 
proceeding and dismissed the writ. 

The Cuter Justice delivered the 
unanimous opinion of the Court. 

The attacked section 7 requires 
that labor organizations “function- 
ing” or “desiring to function” in Ala- 
bama shall file copies of their con- 
stitutions and by-laws and of the con- 
stitutions and by-laws of any national 
or international union to which they 
belong with the Department of Labor. 
Labor organizations “functioning” 
in the state are also required to file 
annual financial reports. The sec- 
tion makes it “unlawful” for any 
agent of any labor organization to 
collect moneys from any member 
while the labor organization is in 
default with respect to filing the an- 
nual report. 

Section 15 makes it “unlawful” 
to collect any fee as a work permit. 

Section 16 makes it “unlawful for 
any executive, administrator, profes- 
sional or supervisory employee” to 
be a member in any labor organiza- 
tion permitting membership to em- 
ployees other than those in such 
capacity, but provides: “The pro- 
visions of this Section shall not be 
construed so as to interfere with or 
void any insurance contract now in 
existence and in force.” 

Section 18 prescribes a civil pen- 
alty of $1,000 for each violation of 
any provision of the chapter by a 
labor organization and adds: “The 
doing of any act forbidden or de- 
clared unlawful by the provisions of 
this chapter . . . shall constitute a 
misdemeanor, and shall be punish- 
able by a fine . . . or by imprison- 
ment.” 

The Cnier Justice takes up the 
contentions of the petitioners under 
various heads, the first being “In- 
fringement of freedom of speech and 
assembly by sections 7 and 16.” He 

“Spe- 
cifically they argue that if they fail 
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to file any of the statements required 
by § 7 and afterwards function as a 
labor union within the state, by ex- 
ercising their right of free speech and 
assembly, they may be subjected to 
the criminal penalties imposed by 
§ 18, and may also be enjoined from 
so functioning by a civil suit in 
equity in the state courts.” He points 
out that the specified penalty for the 
failure to file and the further penalty 
for collecting money without filing 
are not attacked as restraining free- 
dom of speech or assembly and states 
that the Supreme Court is left un- 
informed whether the statute is to be 
construed as meaning that “function- 
ing” by a labor organization “which 
has not complied with § 7 by filing 
the prescribed reports is itself a vio- 
lation of the Act subjecting it to 
cumulative penalties under § 18.” 
On this point the Cuier Justice con- 
cludes with respect to section 7: 
“Lacking any authoritative construc- 
tion of the statute by the state courts, 
without which no constitutional 
question arises, and lacking the au- 
thority to give such a controlling con- 
struction ourselves, and with a record 
which presents no concrete set of 
facts to which the statute is to be 
applied, the case is plainly not one 
to be disposed of by the declaratory 
judgment procedure.” He reaches a 
similar conclusion with respect to 
section 16 for similar reasons. 

The Cuter Justice characterizes 
the next objection as “Conflict of sec- 
tions 7 and 16 with the National 
Labor Relations Act.” He disposes 
of the point as follows: “Since peti- 
tioners or some of them are not 
shown to function exclusively as bar- 
gaining representatives for employees 
in industries subject to the National 
Labor Relations Act, we cannot say 
that §§ 7 and 16 could in no circum- 
stances be validly applied to them. 
The extent to which in fact the sec- 
tions are or may be so applied, and 
in what circumstances, does not ap- 
pear. In this state of the record we 
are not called upon to say whether or 
to what extent they may be constitu- 
tionally applied.” The Curer Justice 


notes in addition the absence of proof - 


that the filing of information returns 
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will impose such burdens on petition- 
ers as to interfere with the perform- 
ance of their functions under the 
National Labor Relations Act and 
the further absence of proof “to what 
extent § 16 can be taken to be appli- 
cable to any of them because of 
existing insurance arrangements with 
union members,” in the light of that 
section's express disclaimer of appli- 
cation to insurance contracts. 

The Cuter Justice then takes up 
the objection which he denominates 
“The validity of § 15 under the due 
process clause.” He states that: “‘Pe- 
titioners assert that the section ap- 
plying as it does to every form of 
collection of money, other than 
initiation fees or dues, ‘as a work 
permit or as a condition for the 
privilege of work,’ prevents numer- 
ous legitimate and desirable labor 
union practices and hence is so harsh, 
arbitrary and unreasonable in its ap- 
plication as to infringe due process,” 
and thus answers the contention: “‘As 
the record presents no concrete case 
to which petitioners’ contentions as 
to § 15 apply, we are unable to say 
whether its application in any given 
case not now before us would or 
would not be constitutional. [Citing 
cases.] Determination of these ques- 
tions as well as the proper construc- 
tion of the section which is challenged 
as vague and indefinite must await 
its application to some specific state 
of facts.” 

Under the head, “Other conten- 
tions,” the CHIEF JUSTICE states that 
the contention that the requirement 
of section 7 to file reports denies due 
process of law may not be pro- 
nounced upon in a declaratory judg- 
ment proceeding where the record 
does not disclose the extent of the 
burden, that the objection that sec- 
tions 7 and 16 are too vague and un- 
certain to meet constitutional re 
quirements cannot be considered in 
a declaratory judgment proceeding in 
advance of their authoritative con- 
struction by a state court and that the 
court would not have granted cer- 
tiorari to review so unsubstantial a 
question as the contention that the 
Act denies equal protection because 
its provisions have not been extended 





to business corporations or associa. 
tions or to labor organizations which 
are subject to the Railway Labor Act. 

The case was argued by Mr. Hor. 
ace C. Wilkinson and Mr. Joseph A. 
Padway for Alabama Federation of 
Labor and by Mr. John W. Lapsley, 
Mr. John E. Adams, and Mr. James 
A. Simpson for McAdory. 


Public Utilities—Federal Power Com- 
mission—Regulation of Accounting 
Practices—Jurisdictional Test 
Connecticut Light and Power Co. y, 
Federal Power Commission 89 L. ed. 
Adv. Op. 691; 65 Sup. Ct. Rep. 749; 
U. S. Law Week 4265. (No. 189, 
decided March 26, 1945). 

The Federal Power Commission 
asserted jurisdiction to regulate the 
accounting practices of the Company 
under the Federal Power Act as 
amended in 1935. The Act provides 
for the regulation of transmission 
and sale of electric energy in inter- 
state commerce, and states that regu- 
lation of “that part of such business 
which consists of the transmission of 
electric energy in interstate commerce 
is necessary in the public interest, 
such federal regulation, however, to 
extend only to matters which are not 
subject to regulation by the States.” 
The Company, a Connecticut cor- 
poration, serves qustomers only in 
that state and owns no public utilities 
properties outside. It is regulated by 
the State Commission as to its ac- 
counting and many other matters. It 
challenged the jurisdiction of the 
Federal Power Commission. 

The Company changed its operat- 
ing arrangements to avoid federal 
regulation. Only isolated operations 
were cited as a basis for the asserted 
jurisdiction. The characteristics of 
these operations are described in the 
opinion of the Supreme Court, which 
reversed a judgment of the Court of 
Appeals for the District of Columbia 
sustaining the Power Commission. 
Mr. Justice JACKSON delivered the 
opinion of the Court. 

He observes that the predominant 
characteristic of the Company’s busi- 
ness is that of local and intrastate 
service, that it owns no lines crossing 
the state boundary and connects with 
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no other company at the boundary. 
It has no business but Connecticut 
business for which it needs any fa- 
cilities. Its purchases and sales, re- 
ceipts and deliveries of power are all 
within the State, and its rates, fiscal 
affairs and accounting are regulated 
by Connecticut. 

\s explained by Mr. Justice JAck- 
son, the Act applies only to “public 
utilities” which means “any person 
who owns or operates facilities sub- 
ject to the jurisdiction of the Com- 
mission” § 201(e). These are defined. 
“‘The Commission shall have juris- 
diction over all facilities for such 
transmission or sale of electric en- 
ergy, but shall not have jurisdiction, 
except as specifically provided in this 
Part and the Part next following, 
over facilities used for the generation 
of electric energy or over-facilities 
used in local distribution or only 
for the transmission of electric energy 
in intrastate commerce, or over facil- 
ities for the transmission of electric 
energy consumed wholly by the trans- 
mitter.. § 201(b). Transmission 
and sale as used in this provision 
are further defined to mean respec- 
tively ‘transmission of electric en- 
ergy in interstate commerce’ and 
‘sale of electric energy at wholesale 
in interstate commerce.’ And the Act 
goes on to say: ‘electric energy shall 
be held to be transmitted in inter- 
state commerce if transmitted from 
a State and consumed at any point 
outside thereof’ and that sale of elec- 
tric energy at wholesale means ‘a sale 
of electric energy to any person for 
resale.” §§ 201(c), (d). Of course as 
preamble to all of these provisions 
stands the policy declaration: that 
Federal regulation ‘of that part of 
such business which consists of the 
transmission of electric energy in in- 
terstate commerce and the sale of 
such energy at wholesale in inter- 
state commerce is necessary in the 
public interest, such Federal regula- 
tion, however, to extend only to those 
matters which are not subject to regu- 
lation by the States.’ § 201(a).” 

After discussing the interpretation 
of these provisions by the Court of 
Appeals and the legislative history of 
the Act, Mr. Justice JACKSON states 
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that the jurisdictional test is whether 
the facilities used are local distribu- 
tion facilities. Elaborating this and 
explaining its implications, he adds: 
“We hold the phrase to be a limita- 
tion on jurisdiction and a legal stand- 
ard that must be given effect in this 
case in addition to the technological 
transmission test. 

“Nor do we think the exemption 
of ‘facilities used for local distribu- 
tion’ exempts only those which do 
not carry any trace of out-of-state 
energy. Congress has said without 
qualification that the Commission 
shall not, unless specifically author- 
ized elsewhere in the Act, have juris- 
diction ‘over facilities used in local 
distribution.’ To construe this as 
meaning that, even if local, facilities 
come under jurisdiction of the Fed- 
eral Commission because power from 
out of state, however trifling, comes 
into the system, would nullify the ex- 
emption and as a practical matter 
would transfer to federal jurisdiction 
the regulation of many local com- 
panies that we think Congress in- 
tended to leave in state control. It 
does not seem important whether 
out-of-state energy gets into local dis- 
tribution facilities. They may carryno 
energy except extra-state-energy and 
still be exempt-under the Act. The 
test is whether they are local distri- 
bution facilities. There is no specific 
provision for federal jurisdiction over 
accounting except as to ‘public utili- 
ties.” The order must stand or fall on 
whether this company owned facili- 
ties that were used in transmission of 
interstate power and which were not 
facilities used in local distribution.” 

Accordingly the cause was re- 
manded for further proceedings by 
the Commission to make adequate 
findings as to whether the company’s 
facilities are used in local distribution. 

Mr. Justice RUTLEDGE concurred 
in the result. 

Mr. Justice Murpuy delivered a 
dissenting opinion in which Mr. Jus- 
tice BLack and Mr. Justice REep 
joined. 

The case was argued by Mr. 
Claude R. Branch and Mr. Gay H. 
Brown for Connecticut Light and 


Power Co., and by Mr. Francis M. 
Shea for Federal Power Commission. 


Administrative Law—Judicial Review 
—Person or Party Aggrieved Entitled 
to Review 


American Power & Light Co. v. SEC, 
SEC v. Okin, 89 L. ed. Adv. Ops. 
1179 and 1254; 65 Sup. Ct. Rep. 1254; 
U. S. Law Week 4469. (Nos. 470 and 
815, decided June 4, 1945). 

The Public Utility Holding Com- 
pany Act, § 24 (a) provides that “any 
person or party aggrieved by an or- 
der of the Commission” under the 
Act may obtain review of the order 
by the Circuit Court of Appeals of 
the Circuit of his residence or prin- 
cipal place of business. 

In No. 470 American Power & 
Light owns all the common stock of 
Florida Power & Light Co., and an 
order of the Commission in proceed- 
ings pending before it required the 
latter to make accounting entries 
which will result in taking out of 
surplus moneys which would other- 
wise be available to pay dividends 
on the stock held by American. Both 
American and Florida were parties 
to the proceedings. American and 
Florida both petitioned, in separate 
circuits, for an order to set aside the 
challenged provision. The Commis- 
sion moved to dismiss. A ground 
urged for dismissal was that Ameri- 
can, as sole stockholder, had no 
standing to seek review of the order. 
The Circuit Court of Appeals 
granted the motion. On certiorari 
this ruling was reversed by the Su- 
preme Court. Mr. Justice Roserts 
delivered the opinion of the Court. 

The opinion states that a stock- 
holder “having a substantia! interest 
distinct from that of the corporation 
which is directly and adversely af- 
fected by an order of the Commis- 
sion irrespective of any effect the 
order may have on the corporation, 
is a ‘person aggrieved’ within the 
meaning of Section 24(a) .” 

The Commission argued that the 
stockholder’s action is derivative, 
that it must be presumed that Florida 
would endeavor to protect the in- 
terest of its sole stockholder, and 
that no necessity was shown for ac- 
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tion by American. This contention 
is rejected on the ground that the 
economic interests of the two corpo- 
rations are different. In exposition 
of this the opinion states: “The dif- 
ficulty with this contention is that 
the action of the Commission in 
ordering the transfer of an item from 
surplus account to another account 
where the item will not be available 
for the payment of dividends does 
not deprive the corporation of any 
asset or adversely affect the conduct 
of its business in the manner it af- 
fects the petitioner, whereas the or- 
der has a direct adverse effect upon 
American as a stockholder entitled 
to dividends.” 

Portions of the legislative history 
of the Act are cited also in support 
of the conclusion reached. 

In No. 815 it appeared that Elec- 
tric Bond & Share Co. loaned $35,- 
000,000 to a subsidiary, American 
and Foreign Power Co., and ques- 
tions as to the loan’s refinancing were 
the subject of a proceeding before 
the Commission. Okin, as owner of 
9,000 shares out of 5,250,000 common 
shares of Electric Bond and Share 
was allowed to participate in the pro- 
ceedings. He opposed a proposition 
the two companies submitted for re- 
financing the loan. The Commission 
approved the proposal, and Okin 
petitioned for review of the order. 
The Commission moved to dismiss, 
a ground therefor being that Okin 
had no standing to petition for re- 
view. The motion was denied, and 
on certiorari this judgment was also 
affirmed, and is dealt with in the 
same opinion as that dealing with 
No. 470. Here the opinion empha- 
sizes that Okin’s interest was op- 
posed to that of the corporation in 
a transaction which he attacked for 
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illegality and fraud. “His corpora- 
tion urged that the Commission ap- 
prove the transaction thus taking a 
position adverse to him. His applica- 
tion for review of the Commission’s 
order approving the settlement was, 
therefore, in the nature of a deriva- 
tive or stockholder’s action. Inas- 
much as he charged illegality and 
fraud, it is evident that application 
to the Board of Directors would have 
been futile. Under the Commission’s 
own view, therefore, the Circuit 
Court of Appeals was right in deny- 
ing a dismissal of the proceeding for 
lack of standing on the part of Okin 
to initiate it.” 

Mr. Justice DoucLas did not par- 
ticipate. 

Mr. Justice BLack and Mr. Jus- 
tice REED concurred in the result in 
No. 815. 

Mr. Justice Murpuy delivered a 
dissenting opinion in which Mr. Jus- 
tice BLAck and Mr. Justice REED con- 
curred, to the extent that it deals 
with No. 81. 

The cases were argued by Mr. 
R. A. Henderson for American Pow- 
er and Light Co., by Mr. Roger S. 
Foster for SEC and by Mr. Samuel 
Okin pro se in No. 815. 


Administrative Law—Review of Orders 
of Interstate Commerce Commission— 
Appeals to Supreme Court 

United States et al. v. Hancock Truck 
Lines, Inc., and Regular Common 
Carriers Conference v. Hancock 
Truck Lines, Inc. 89 L. ed. Adv. Ops. 
924; 65 Sup. Ct. Rep. 1003; U. S. 
Law Week 4372. (Nos. 448 and 449; 
decided April 23, 1945) . 

Hancock Truck Lines, Inc. is a 
motor carrier. It acquired the oper- 
ating rights of Globe Cartage Co., a 
motor carrier, which had a pending 
application before the Interstate 


Commerce Commission for a certifi. 
cate of convenience and necessity 
under § § 206(a) and 209 (a) of the 
Interstate Commerce Act. Truck 
Lines prosecuted the application ag 
Globe's successor for exercising the 
latter’s so-called “grandfather” rights, 
i.e., to continue Globe’s operations 
as conducted July 1, 1935. The Com- 
mission awarded a certificate for cer- 
tain routes, but restricted operations 
to traffic moving on bills-of-lading 
of freight forwarders. Petition for 
rehearing was filed to enlarge the 
routes, but objection to the restric. 
tion to traffic from freight forwarders 
was waived. 

In a suit to set aside this restric- 
tive part of the order, a three judge 
court ruled for Truck Lines. A single 
judge allowed an appeal within less 
than sixty but more than thirty days 
after entry of the decree. On appeal 
to the Supreme Court the decree was 
reversed. Mr. Justice ROBERTS de- 
livered the opinion. 

The Court holds, that although 
it has jurisdiction to hear the appeal, 
it is powerless to pass on the sub- 
stantive question. Three points are 
decided: (1) Under the Act of Octo 
ber 22, 1913, the appeal was timely 
taken, because within sixty days from 
entry of the decree; (2) the appeal 
was properly allowed, even though 
allowed by a single judge; and (3) 
the Commission’s order cannot be 
reversed in respect of a provision 
thereof as to which the appellant had 
waived objection. 

The cases were argued by Mr. 
Edward Dumbauld for United States 
in No. 448, by Mr. B. W. La Tourette 
for Regular Common Carriers Con- 
ference, by Mr. Albert Ward and 
Mr. Ferdinand Boon for Hancock 
Truck Lines. 
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Tue AMERICAN LANGUAGE. 
AN INQUIRY INTO THE DEVEL. 
OPMENT OF ENGLISH IN THE 
UNITED STATES. SUPPLEMENT 
I. By H. L. Mencken. New York: 
Alfred A. Knopf. 1945. $5.00. Pages 
xv, 739. 

Bernard Shaw once said that the 
greatest obstacle to a lasting concord 
between the English and American 
peoples is their ,common belief that 
they speak the same language. AIl- 
though that belief long persisted, 
there were, even in the early days, dis- 
sentients. John Witherspoon, one of 
the signers of the Declaration of In- 
dependence, coined in 1781 the word 
Americanism. The expression “Amer- 
ican language” was used in debates in 
Congress in 1802 and probably before 
that time. In 1923 bills were intro- 
duced in the Congress and in the 
legislatures of several states, to make 
the American language official, with- 
out clearly defining it. Only in 
Illinois was such an Act passed. 

What legislation failed to accom- 
plish has now come about in other 
ways. In 1944 the Chicago University 
Press completed the publication of 
A Dictionary of American English, 
and in 1939 there was launched the 
monumental Linguistic Atlas of the 
United States and Canada. 

World War II sharply accentuated 
the differences in the languages of 
the two countries, and both American 
and authorities 
found it necessary to have compiled 
American-English and English-Amer- 
ican glossaries for their troops. 

For the cause, none has labored 
more assiduously or effectively than 
Mr. Mencken. His American Lan- 
guage, published first in 1919 and 
almost completely rewritten for the 
fourth edition in 1936, is a learned 
and entertaining book. The present 
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volume is the first of two supplements 
to that edition. Although it does not 
purport so to do, it supplements also 
the Dictionary of American English, 
which does not undertake to investi- 
gate American slang after 1875 or 
the American vocabulary in general 
after 1900. 

At times Mr. Mencken's icono- 
clasm has obscured his scholarship. 
Mr. Justice A. Rives Hall, of the 
Canadian Court of Appeals, wrote 
that in preparing the American Lan- 
guage, “Mencken has ransacked the 
Bowery and the haunts of Chicago 
gunmen, isolated valleys in the moun- 
tains of the South, mining camps and 
Western saloons, dives on the Mex- 
ican border, the training camps of 
pugilists, and the slums in which 
are congregated unassimilated for- 
eigners.” 

When his work was sanctioned by 
the publication of the first fascicle of 
the Dictionary of American English, 
its value was duly recognized. The 
London Spectator editorialized: 
“This first part disposes once for all 
of transatlantic bickering, fear of con- 
tamination, and the hot suspicion 
that the American language was 
something wickedly thought up as a 
hoax by Mr. Mencken in his Balti- 
more den.” 

It is not surprising that others 
than those whom .he calls “high 
octane purists” and “prudent word- 
fearing men” should have been suspi- 
cious of Mr. Mencken’s efforts. He 
had done incidentally what Mr. 
Justice Hall said. Although he did 
not offer these gleanings as examples 
of good usage, he did not always 
make this clear. Everything he wrote 
was amusingly readable. For some 
pedants this was the bar sinister. 
That perhaps will be their reaction 
to the present volume, for it is a 
lusty rollicking, scholarly book — 


language with laughter. 

Mr. Mencken has discovered the 
springs that have supplied the tur- 
bulent stream which is now American 
English. From the beginning, the 
English-speaking Colonists required 
new words to name new objects and 
describe novel conditions. The In- 
dian languages and the languages of 
other immigrants were drawn upon; 
old English words were given altered 
meanings or arranged in new com- 
binations; neologisms were coined. 

The great Western movement ac- 
celerated the pace, and it continued 
unabated. For a time most of the 
neologisms were Westernismg. But as 
immigration became diversified, the 
language of each group furnished its 
quota, although the contribution of 
Spanish remains unequalled. Tap- 
ping as it does all these pools, the 
greatest single source is probably 
American slang. 

Mr. Mencken holds that today the 
professional word-makers produce a 
majority of the new words — “sub- 
saline literati, e.g. gossip column 
journalists, writers of radio and 
movie scripts, songwriters, comic strip 
artists, theatrical, movie and radio 
press agents” and “the persons who 
invent new names for new products 
—and the advertising agents who dis- 
tort and torture the language in 
whooping them up.” 

If one may judge by the inclu- 
siveness of his discussion, Mr. Menck- 
en, as the “blurb” boasts, must 
have consulted everything printed 
about the American language, not 
only in the English-speaking coun- 
tries, but also in Europe and Japan, 
and in addition corresponded with 
thousands of individuals. Nothing is 
so difficult as to defy analysis; noth- 
ing so trivial as to escape attention. 

One excellent test of his accuracy 
in the discussion of trade names and 
the precise distinction which he draws 
between those — kodak, coca-cola, 
vaseline — which are permanently 
protected as trade names and those— 
aspirin, cellophane, linoleum—which 
are not. Another is his historical ac- 
count of the use of foreign languages 
in the courts of certain states—French 
in Louisiana, and Spanish in Texas, 
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California and New Mexico. 

The law itself has furnished many 
Americanisms. Mr. Mencken reminds 
us that the use of one of these—“ap- 
pellate” in the expression “appellate 
court” —was at first stoutly resisted. 
Most were found useful and accepted 
without demur. 

Many were required to describe 
our unique institutions. Alexander 
Hamilton first used “constitutional- 
ity”, in 1787. Of later vintage are 
“constitutional amendment”, “con- 
stitutional lawyer”, “constitutional 
convention”, “presidential”, . and 
“governmental”. Other American- 
isms, the need for which is obvious, 
are “selectman”, “State house”, 
“State’s Attorney”, “district attor- 
ney”, “land office’, “locate”, “home- 
stead”, “betterments”, “holding 
company”. 

Modern business having developed 
both in England and America after 
the separation and under different 
conditions, it was not unnatural that 
its word coinage should be dissimilar 
in the two countries. This is less 
noticeable in the partnership field— 
although our “silent partner” is to 
them a “sleeping partner”—than in 
that of the private corporation. The 
Britisher to whom you mention “cor- 
poration” is inclined to think of a 
municipality rather than of one of 
his own “limited liability” compan- 
ies. Solicitors and barristers who seek 
to adjust the respective rights of the 
holders of ordinary and preference 
shares are concerned with company 
law in the same way that American 
lawyers are practicing corporation 
law when they deal with the claims 
of the owners of common and pre- 
ferred stock. 

The chairman of a British bank 
feels the same satisfaction when he 
tells his governors and shareholders 
of a substantial reserve that the 
president of an American bank ex- 
presses when his report to his direc- 
tors and stockholders discloses the 
desired surplus. 

The argot of our profession, al- 
though it sometimes differs in the 
two countries, is always understand- 
able. The recent law school graduate, 
who has just been admitted to the 
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Bar, finds his first case, involving an 
installment-plan contract, on the 
calendar; he grabs his brief case and 
hurries from his office to the court 
room, makes sure that the court 
stenographer is present and, when 
his turn comes, asks his client to take 
the witness stand. The young bar- 
rister, who after eating the necessary 
dinners at his Inn, has been called to 
the Bar, has been briefed by a solici- 
tor who has a case involving the 
hire-purchase system. When it ap- 
pears on the day’s cause-list, he leaves 
his chambers, carrying his portfolio, 
in ample time to don his gown in 
the robing room, enters the court 
room, glances at the shorthand writer, 
and, when his case is noticed, places 
his first witness in the witness box.? 

For the production of American- 
isms no field is more lush than that 
of politics.’ “Caucus” and “filibuster” 
are typical examples of useful terms.* 
After considering all the evidence 
Mr. Mencken decides that “O. K.”, 
which he declares “is without ques- 
tion the most successful Americanism 
old or new’® was plucked from the 
field of politics. It was the name of 
a club that supported Martin Van 
Buren, and was an abbreviation of 
Old Kinderhook, the name of the 
village in which Van Buren was born. 

Never was the crop more abundant 
than during the years of the New 
Deal. “Horse and buggy days”, “di- 
rective”, “yard-stick”, “prime the 
pump”, “under privileged”, “coordi- 
nator”, “expediter”, “prince of pelf”, 
“economic royalist”, flourished even 
if the things or persons they denoted 


sometimes did not. The- “forgotten 
man”, however, was first used by 
Professor William Graham Sumner 
of Yale. Perhaps it is merely a trans. 
ference of terms, for, if I remember 
Billy Sumner’s lectures correctly, his 
“forgotten man” was a hard-working 
self-supporting fellow. 

Other categories are slang, the 
argot of industry, expletives, pejora- 
tives for races, words with different 
meanings in England and the United 
States, those which are innocuous in 
one country and obscene in the other, 
and many more.* Of none does Mr. 
Mencken write with more gusto than 
of those that deal with food and 
drink. I have been enlightened as 
to why my favorite clam is called a 
quahog, and am taught not only the 
derivation but the :composition of 
burgoo. Only about that delicious 
delicacy, creme vichyssoise, is he 
strangely reticent. I suspect him of 
hoarding a secret recipe which he is 
reluctant to reveal. About nothing is 
he more precise than as to the method 
of concocting a julep in “Kentucky 
and its spiritual dependencies” and 
that is indigenous to “the 
Maryland Free State”. His favorite 
mixologists are among the _biog- 
raphees in the thumbnail sketches 
which enliven his footnotes. Nowhere 
does he display a greater wealth of 
learning than on the many pages 
devoted to “cocktail” and its ante- 
cedents. Perhaps as evidence of his 
qualifications to deal with the subject 
he modestly admits that he himself 
has invented nine and that eleven 
have been named for him. 


one 





1. The National Banking Act and the 
Federal Reserve Act both use much of the 
English nomenclature. 

2. In the English courts a witness stands 
in the witness box while testifying. I once 
remarked to a barrister friend that this 
seemed a hardship when the testimony was 
protracted. His reply was: “Why should 
they have an advantage over us? We stand.” 

3. Mr. Mencken mentions “strike” mean- 
ing “a form of legislative blackmail”, but 
he does not refer’ to the allied expressions 
“strike suit” and “strike value” of a claim. 
See Second Preliminary Draft of Amend- 
ments to Rules of Civil Procedure, pages 
28-42. 

4. Not a few of these terms are obsolete; 
e. g., Salt River. In one of his many amus- 
ing notes Mr. Mencken traces “up Salt 
River” to Henry Clay’s campaign against 
Jackson in 1882. Salt River in Kentucky is 
a branch of the Ohio. Clay engaged a boat- 


man to row him up the Ohio to Louisville 
where he was to speak. The boatman, a 
Jackson partisan, rowed him up Salt River 
instead, and he missed his engagement. 

5. The Judicial Committee of the Privy 
Council in a case that arose in Burma has 
formally held that O. K. upon a legal docu- 
ment meant that the details contained were 
correctly given. 

6. Mr. Mencken is delightfully discursive. 
He lists the nicknames that have been 
bestowed upon the presidents and other 
prominent politicos, and attributes to each 
the expressions to which he gave currency. 
The proper use of honorifics, both in this 
country and Britain, is meticulously set 
forth and the Style Manual of the State 
Department. included. For some reason 
that is not apparent, the Production Code 
of the moving picture industry is printed 
in full. 
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Only in the choice ot one drink 
does Mr. Mencken find something 
English superior to things American. 
He prefers their ginger beer to our 
ginger ale. He fiercely resents the 
hostility of a certain class of English- 
men to Americanisms, and attributes 
this to what he concedes to be their 
antipathy toward all things American 
save “when the Hun is at the gate.” 

Many of the instances cited are 
from newspaper stories of trials. A 
witness was reprimanded for saying 
that something had been “pinched”; 
another, for styling himself an “auto- 
mobile engineer”; a third, for using 
“definitely” as an emphatic. Bar- 
risters have been mildly rebuked for 
using in argument such expressions 
as “to bluff’, “to kill time”, “an 
agreement was reached”. Mr. Justice 
Clauson, sitting in the Chancery 
Division, pretended to be baffled by 
“sez you”, as used in a poem by 
Osbert Sitwell. Mr. Justice Merri- 
man, in the Divorce Division, when 
startled by “hangover”, remarked: “I 
won't yield to the temptation of ask- 
ing what it is.” 

Mr. Mencken takes this kind of 
thing too seriously. Perhaps he does 
not realize that, notwithstanding the 
many admirable qualities of modern 
British justice, a cruel form of judi- 
cial tyranny persists. Some English 
judges have a strange penchant for 
perpetrating indifferent jokes at 
which counsel, litigants and jurors 
are constrained at least to smile.” 

Many Englishmen, as Mr. Mencken 
admits, are much interested in the 
American language and are fond of 
using American expressions. Sir Wil- 
liam Craigie, editor of the Dictionary 
of American English, is an English- 
man. No one is more sympathetic 
with American speechways than 
Professor D. W. Brogan of Cambridge 
University. Neville Chamberlain and 
Stanley Baldwin often used Amer- 
icanisms. Winston Churchill, al- 
though he clings to the “public school 
accent”, lards his discourses with 
many American terms. 

Despite some opposition, Amer- 
icanisms are making unprecedented 
headway in Britain. Especially since 
the vogue of the talkies they enter at 


a low level and work up. Briticisms 
are not so easily transplanted over 
here. A few—“snack-bar”, “brunch”, 
“sorry” for excuse me—are generally 
accepted, but most are affected only 
by the self-styled cognoscenti. 

For many years American writers 
shared with their British opposite 
numbers a dislike of the new coin- 
age. The American language first 
flowered in the writings of Mark 
Twain, and Billy Phelps was the first 


‘critic who, in 1910, seated him above 


the salt. Perhaps it is just as well 
that some sanitation be practiced; 
otherwise the debilitating jargon of 
Time or even of Variety might be- 
come endemic. 

The Supplement contains much 
of value as well as of interest for 
lawyers. While denying that our en- 
tire work, as some laymen seem to 
think, is a logomachy, we must recog- 
nize that much of it consists of the 
communication of ideas. Our per- 
formance of this function has not 
escaped just criticism. Our style is 
not invariably exact and luminous. 
We have not always correctly ap- 
praised and exemplified the qualities 
of precision, clarity, appropriateness, 
succinctness, and raciness. 

The cardinal virtues of precision 
and clarity need no evangelism. But 
in preaching the gospel of the others 
the missionaries will find full employ- 
ment. The language of judicial 
opinions and of the more formal 
parts of a brief is one thing; that of 
informal writing and argument, quite 
another. It is arguable that the ideal 
of the judicial style is the same as 
that of science—simplicity of struc 
ture with words used with exact 
denotations and never with varying 
connotations. Justice Cardozo had an 
unsurpassed literary style, but one of 
those who followed him on the New 
York Court of Appeals is my author- 
ity for the statement that they some- 
times had great difficulty in determin- 
ing from his opinions precisely what 
had been decided. To impose this 
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limitation, however, is not to reject 
the counsel of Thomas Jefferson: 
“Judicious neology can only give 
strength and copiousness to language, 
and enable it to be the vehicle of 
new ideas.”* Moreover a neologism 
may make for succinctness. Indeed, 
according to Dr. Robert C. Pooley, 
that is one of its functions: “If a new 
word or a new phrase carries with it 
a freshness of meaning or a short cut 
to communication it is a desirable ad- 
dition to our tongue.” Justices Owen 
J. Roberts and Frank Murphy were 
therefore well within bounds when 
in opinions the one used “servicing’’® 
and the other “publicize”.!° So also 
was Chief Justice Hughes when, not 
in an opinion but in a brief welcome 
to the American Law Institute, he 
used “yes-man” and “joy ride”, and 
“human” as a noun. 

Most popular American writers 
conform to Mr. Mencken's standards. 
They write with a colloquial ease in 
an essentially national idiom, taking 
as their source the pungent, icono- 
clastic everyday speech of the Amer- 
ican people. 

It is in our own profession that 
there is “a linguistic lag”. We do not 
always produce racy, swift and vivid 
prose. One. way to do this, as all of 
Mr. Mencken’s books emphasize— 
perhaps overemphasize—is to season 
our writings with “the pungent herbs 
of the vernacular.” 

WALTER P. ARMSTRONG 
Memphis, Tenn. 


Tue BIG THREE: UNITED 
STATES, BRITAIN, RUSSIA. By 
David J. Dallin. 1945. New Haven: 
Yale University Press. $2.75. 292 
Pages. 

Mr. Dallin begins his discourse 
with a pious statement: namely, 
“There shall not, there must not, be 
a_Third World War. The piled-up 
corpses of those who died in this war 
already reach the sky. Of ruins we 
have enough. Of misery we have 





7. Lord Darling was a 


t offender but 
many of his witticisms the merit of 
cleverness. 


8. Jefferson launched “breadstuff”, “to 
give a curse”, “to belittle”, and other 


neologisms. 


9. New York, New Haven & H. R.A. Co. 
v. Bezue, 284 U. S. 604, 52 S. Ct. 24, 76 L. ed. 
517 (Jan. 25, 1982) . 

10. Thornhill vy. State of Alabama, 310 
U. S. 88, 60 S. Ct. 736, 84 L. ed. 1098 (April 
2, 1940). 
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more than one _ generation 
endure.” (p.v). 

Oddly enough, Mr. Dallin con- 
cludes his monograpli with an equal- 
ly categorical but pessimistic note: 

There is nothing, therefore, in the 
history of American-Russian relations 
which in itself can be reassuring for 
the future. There can be no automatic 
adjustment and readjustment of their 
interests. There is no cure-all for 
possible conflict. Everything depends 
on the political course voluntarily 
chosen by the two nations: in the old 
world—in the heart of Europe; in the 
new sphere of conflicts—in China, 
Korea and Japan; and in the third 
sore spot of world politics—in the 
Middle East. (p.269) 

Between the opening and the con- 
cluding paragraphs, Mr. Dallin re- 
cords an array of evidence, which is 
far from being concrete, to substanti- 
ate his predilections that World War 
III is almost inevitable. His argu- 
ment is that freedom is no absolute 
remedy against war-like tendencies, 
but lack of freedom promotes the 
growth of the martial spirit. Conse- 
quently, since the Soviet Union is 
dominated by an absolute dictator- 
ship, it follows, therefore, that World 
War III must necessarily ensue. He 
further contends that everything ap- 
pears to move in the direction of an 
Anglo-American rapprochement and 
a widening of the gap separating 
America and Britain from the 
present Soviet leadership—unless a 
new combination, growing out of in- 
terests in the Far East, should tem- 
porarily revive the wartime coalition. 

This book is less tendentious and 
less viciously critical of Soviet foreign 
policy than his previously published 
two books—Russia and Post-War 
Europe and The Real Soviet Russia. 
His first book, Soviet Russia’s Foreign 
Policy, 1939-42, is by all odds the 
only volume of the four that he has 
published in this country which can 
lay some claim toa scholarly approach 
and objective research. It is to be 
regretted that a man of Mr. Dallin’s 
massive fund of knowledge about 
Soviet Russia and mature intellectual 
growth are not directed through 
scholarly channels in the expectation 
of making a positive contribution to 
our thinking about the new constel- 


can 
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lation of power politics. Instead, he 
sees nothing but sinister motives, 
ruthless predatory action and prepa- 
ration for another war, on the part of 
the present Soviet leaders. It seems 
also that this anti-Soviet bias has 
become a mania with him, so much 
so, that because of the trees he cannot 
see the forest. 

This characteristic is in all prob- 
ability responsible for his conclusion 
that “The strongest state of Europe 
is the chief enemy of Britain. It must 
be fought without respite. Periods 
of peace are periods of preparation 
for wars against Britain. The enemies 
of the strongest state are Britain’s 
friends; the successes of the strongest 
state are Britain’s sorrows; its mis- 
fortunes, Britain’s fortune. This 
maxim is more valid today than 
ever.” (p. 51) 

For some inexplicable reason, 
Mr. Dallin does not cite chapter and 
verse of recent Russian documents 
nor statements made by Soviet 
spokesmen who are now in policy- 
making positions. Therefore, the 
reader has to accept Mr. Dallin’s ap- 
praisal of the Kremlin’s course of 
action at its face value. The few 
Russian sources which Mr. Dallin 
does cite are almost all statements 
published prior to 1940. According- 
ly, a discriminating student of cur- 
rent affairs could readily discount a 
great deal of Mr. Dallin’s analysis 
and conclusions if for no other reason 
than that some things have occurred 
between August, 1939, and August, 
1945, in the arena of world power 
politics. 

Insofar as the position of the 
United States in world affairs is con- 
cerned during the next year or two, 
Mr. Dallin is of the opinion that we 
face two evils: Great Britain and the 
Soviet Union. 

According to Mr, Dallin, it is in 
the very nature of things that eventu- 
ally the United States Government 
will have to choose the lesser of the 
two evils and align itself with Great 
Britain and the two together will 
constitute a coalition ostensibly 
against the Soviet Union. 

The author summarizes the gen- 
erally known factors that have been 


at play in the alleged and real con. 
flict of interests between the United 
Kingdom and the United States, 
Similarly, he reiterates his arguments 
that everything that the present 
Soviet Government is doing in the 
fields of domestic and foreign affairs 
are seething with danger and sooner 
or later will sharpen the conflict of 
interests between the United States 
and the United Kingdom, on the one 
hand, and the Soviet Union on the 
other. 

Chapter V bears the title “Ob- 
jectives and Aims of Soviet Policy.” 
However, if the reader is not already 
familiar with the aims and objectives 
of Soviet Russia’s foreign policy he 
certainly will not be enlightened by 
this chapter; other than the report 
that the Soviets have been prodigi- 
ously active during the past decade 
in building a great and powerful 
Red Navy. Mr. Dallin resents the 
idea of the Soviet Government build- 
ing a powerful navy. His argument 
is that Russia can be safe without 
being a first-class sea power; “but if 
she chooses to enter the naval com- 
petition and should aim to rise to 
front rank among the sea powers, she 
will have to look for the solution, in 
her favor, of controversial territorial 
problems of the highest complexity, 
in the sorest spots of world politics.” 
(p. 104) 

Mr. Dallin could be forgiven for 
not mentioning in this book the im- 
pact of the atomic bomb on the 
interplay of power politics within 
and among the Big Three. But for 
some inexplicable reason the author 
failed even to mention the impor- 
tance of air power in the new con- 
stellation of Great Powers. He has 
also failed to take account of deeply 
embedded psychological factors that 
in the long run have exercised great 
influence in the shaping of foreign 
policy in the United States, in Great 
Britain and, to a lesser degree, in the 
Soviet Union. Mr. Dallin postulates 
his thesis on the assumption that 
even in the long run, people in the 
United States and in Great Britain 
do not have any voice in the shaping 
and execution of foreign policy. 
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In his two previously published 
books, Mr. Dallin. has established 
himself as the outstanding biased 
the Soviet Government 
under the dictatorship of Generalis- 
simo Stalin. In his book the author 


critic of 


further elucidates the same theme; 
namely, Stalin’s numerous political 
concessions made and then retracted 
during the last two decades evidence 
his skill as a master of politics. It 
is thus obvious to Mr. Dalin that the 
policy of the Soviet Government 
during the years 1923-1933, when the 
force in the hands of the other 
powers was overwhelming, was a 
Undoubtedly he 
refers to the period 1933-38 when 
Maxim Litvinov the 
Soviet concept of collective security 


policy of peace. 
expounded 


as the outstanding means to prevent 
Since then, however, 
events have changed the shift of em- 
phasis so much so that the Soviet 


aggression, 


Union itself has emerged as the most 
dominant political power in Europe 
Asia. Hence Mr. Dallin 
argues that great force is the. most 
eloquent argument for peace; it 
speaks louder than the charters and 


and in 


covenants. His conclusion is there- 
fore that “the coming period in world 
history will be, at best, a period of 


armed peace.” (p. 275). 


Admittedly, ours is an imperfect 
world but there appear to be residues 
of sinews of peace, or else why a 
But 
Mr. Dallin confines his analysis to 
the “dark” and pessimistic aspects 
of the immediate future. Surely, a 
consideration of the “bright” and 
positive factors working for peace 


United Nations Organization? 


would have enhanced his stature as 
a keen observer of current world af- 
fairs. Since social scientists deal with 
so many imponderable factors, the 
is at a loss to fathom the 
author’s courage to speak with such 
degree of finality and in categorical 
terms concerning the future. The 


reader 


book is replete with gloomy predic- 
tions; hence it makes grim reading. 


CHARLES PRINCE 


Washington, D. C. . i 


Carter OF THE UNITED 
NATIONS: Report to The President 
on the Results of the San Francisco 
Conference. By the Chairman of the 
United States Delegation, the Secre- 
tary of State. 1945. Washington, D.C.: 
Department of State; Publication 
2349; Conference Series 7]. 45 cents. 
Pages 266. 

This report by the Honorable 
Edward R. Stettinius is clear, pre- 
cise, and to the point. Its main theme 
is the comparison of the Dumbarton 
Oaks Proposals and the San Fran- 
cisco Charter. A summary of the dis- 
cussions at San Francisco, a descrip- 
tion of the position taken by the 
United States delegation in these dis- 
cussions, a recital of the declarations 
made by and understandings of that 
delegation—these are other chief 
contributions of the report. It suc- 
ceeds in clarifying the meaning of 
various provisions of the Charter, in 
supplying cogent reasons for the in- 
sertion or omission of numerous 
amendments proposed at San Fran- 
cisco, and in pointing out the inter- 
dependence of different parts of the 
Charter. 

The United States delegation is 
given credit in the report for the 
name of the new Organization and 
for the beginning phrase of the Char- 
ter—“‘We the peoples of the United 
Nations.” The report acknowledges 
also the constructive role played at 
San Francisco by the consultants to 
the United States delegation repre- 
senting forty-two national organi- 
zations (including the American Bar 
Association), and ascribes to their 
initiative both the elaboration of the 
provisions on human rights and the 
novel provision allowing the Social 
and Economic Council to consult 
non-governmental organizations, 
both international and national. It 
gives the details of the stand taken 
by the United States delegation with 
respect to the proposed provisions 
for withdrawal from the UNO and for 
revision of treaties, and of the role of 
that delegation in the adoption of 
visions. The declarations made by 
the United States on equality of 
women and the traffic in opium are 
also included in the report. The re- 
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port makes public the United States 
delegation’s important understand- 
ing that the phrase “fundamental 
freedoms” includes freedom of 
speech and that “freedom of speech 
involves, in international relation- 
ships, freedom of exchange of in- 
formation.” 

The interpretative paragraphs of 
the report throw light on such con- 
troversial topics as “domestic juris- 
diction” (pages 42-45), “veto in the 
Security Council (pages 72-76) , “sov- 
ereign equality” (pages 39-40), and 
“obligations inconsistent with the 
Charter” (pages 155-157). 

The report defends the decision 
of the Conference to create what in 
nomenclature is a new “International 
Court of Justice”, in place of the 
Permanent Court of International 
Justice. But it hastens to add that 
the new Court is “in a very real sense 
only a ‘revised Court’, a successor to 
the old,” and it admits that there 
was unanimous agreement that the 
Permanent Court of International 
Justice had rendered effective service 
and had made an excellent record” 
(pages 139, 141). 

The covering letter equally de- 
serves careful reading. It shows how 
the four fundamental institutions of 
order in democratic societies—the 
enforcement officer, the court, the 
public meeting, and the center of 
science and knowledge—have been 
adapted to international needs. It 
expresses the belief that they “carry 
with them qualities of vigor and of 
fruitfulness which the limitations 
placed upon them by their new con- 
ditions cannot kill. They have be- 
hind them an historical momentum 
and a demonstrated usefulness which 
mean far more, in terms of ultimate 
effectiveness, than the precise legal 
terms by which they are established 
in their new environment.” The 
letter describes the Charter as “a hu- 
man document with human imper- 
fections but with human hopes and 
human victory as well.” 

It is to be hoped that the report 
will be given the widest possible dis- 
tribution. It is not only exhortative 
but also educative. In its emphasis 
on the close connection between 
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power and responsibility, it makes 
clear that in the world of tomorrow 
the old adage “might is right” will 
have to share the spotlight with the 
principle that “might is obligation” 
as well. The road of peace is often 
as tortuous as the road of war, but if 
the new Charter continues to be in- 
terpreted in all United Nations in 
the spirit of this report, mankind 
may enter an era of effective inter- 
national cooperation. The San 
Francisco Conference offered the 
world “an instrument by which a 
real beginning may be made upon 
the work of peace.” All men of good 
will join with Mr. Stettinius in his 
sincere plea that “neither we nor any 
other people can or should refuse 
participation in the common task.” 


Louis B. SOHN 
Cambridge, Mass. 


Sixty MILLION JOBS. By 
Henry A. Wallace. New York: Simon 
and Schuster (pamphlet edition — 
$1.00); Reynal & Hitchcock and 
Schuster jointly (cloth-bound edition 
—$2.00). September, 1945. Pages 83. 


Puiosopry OF BUSINESS. 
By Rupert C. Lodge. Chicago: The 
University of Chicago Press. August, 
1945. Pages xiii, 432. $5.00. 


These two books are on the desk 
together at the end of vacation. 
Their contrast is so challenging as to 
tie them together, in mind. What 
they have in common is that neither 
author has or professes any actual 
business experience as to the things 
of which he writes. 

Henry Wallace takes his title from 
the phrase which is credited with 
having helped to win a National 
election. His treatment is obviously 
political, at times evangelical; the 
emphasis is insistently on jobs, not 
work. On the whole, his advocacy 
of government-created projects to 
make “jobs” where private industry 
does not, is more restrained, perhaps 
more skilful or defensive, than were 
his earlier writings. Whether “sixty 
million jobs” in the United States 
means more or less than fulfillment 





530 American Bar Association Journal 


of the universal phrase of “full em- 
ployment” which was put into the 
United Nations Charter and came 
probably from Sir William’ Bever- 
idge’s program of National Socialism 
through “Full Employment in 4 Free 
Society”, is not made clear. 
Whatever the catch-phrase, the 
world-wide assurance of full employ- 
ment—if jobs and work are meant 
rather than merely “chores” and a 
pretext for the handing out of tax 
proceeds to a decisive part of the 
electorate—has implications and con- 
sequences which the Secretary of 
Commerce hardly faces in this book. 
Can the products of “full employ- 
ment” in every country be marketed 
except through government-cartels 
and through determinations, perhaps 
by the Economic and Social Council 
of the U N O, as to allocations of 
production, as to wages and prices, 
and as to poolings of profits and 
deficits? Essentially, all workers and 
all managers of businesses would 
have to be regimented into a govern- 
ment-planned and directed economy. 
The liberation of private enterprise 
to do the job, through substantial 
reductions in taxes which would 
enable free enterprise and private 
investment to do their utmost, is 
hardly contemplated. Higher wage 
rates without increased work or effi- 
ciency, the maintenance of price 
levels at the expense of the manu- 
facturer and the retailer, and the 
withholding of incentives to the ex- 
pansion of private production and 
employment, are evidently relied on 
to create pressures for the use of gov- 
ernment-built plants in competition 
with the industries which won the 
battle of production in World War II. 
The Wallace book seems pretty 
frankly a political document, as was 
recognized by the New York Times 
in having it reviewed by opposing 
partisans in the Senate of the United 
States. Despite its protestations, the 
volume is not reassuring to those who 
hope for the full restoration and 
functioning of the private enterprise 
system in America. Unless it is in- 
sincere, which seems unlikely from 
the author's personality, the disturb- 





ing features of the book stem from 
failure to think the practical prob. 
lems through to their ultimates. 
Nevertheless, the philosophy of this 
brochure is one of the ascendant 
forces in America and the world to- 
day. To be understood and kept 
within bounds it should be read. 

The same era has produced 
Professor Lodge’s synthesis of a 
philosophy of modern business, which 
will have much fewer readers. The 
author is the Professor of Logic and 
the History of Philosophy at the Uni- 
versity of Manitoba, in Canada. His 
treatment is penetrating, analytical, 
philosophical, yet grounded in reali- 
ties. He finds that none of the 
ready-made frames—realism, idealism, 
pragmatism—is adequate for effective 
business activity in the modern world. 
He finds that “We have to turn to 
life for that principle of sound judg- 
ment which technique cannot give. 
In the past, we have looked to 
medieval theology, to modern science, 
to the all-powerful State; and we have 
found each of these too one-sided, 
too much a special interest, to serve 
to reunite us as a whole.” He sees 
clearly that the balanced open- 
minded, public spirited judgment of 
the modern business executive and 
his adjutants in law and engineering 
are vital to a stabilized society in 
which the well-being of humanity is 
actually promoted rather thanmerely 
talked about and agitated. His con- 
clusion is that “Business occupies a 
position genuinely central and pos- 
sesses a degree of universality which 
other activities lack. . .. We find that 
business experience has developed, 
unconsciously for the most part, the 
balanced judgment of the executive.” 
Professor Lodge propounds no 
philosophy of reaction, but his long 
look ahead contemplates no adven- 
tures due to theorizing and inexperi- 
ence, no discarding of the balanced 
judgment of the experienced execu- 
tive, who advances steadily the wel- 
fare of mankind by sifting out and 
combining the good application of 
each realism, idealism, and pragma- 
tism, in a workaday world. Such a 
book can win no Votes. 
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An INTERNATIONAL BILL 
OF THE RIGHTS OF MAN. By 
H. A. Lauterpacht. New York: 
Columbia University Press. 1945. 
$3.00. Pages x, 230. 

Written after the Dumbarton 
Oaks Proposals had been issued but 
before the San Francisco Confer- 
ence of the United Nations had been 
held or called, this volume brings 
forward a detailed and well-docu- 
mented proposal for the formulation 
and enforcement of an International 
Bill of Rights. The author is the 
Whewell professor of international 
law at the University of Cambridge, 
a barrister-at-law, a member of Gray’s 
Inn, and a_ well-known British 
publicist. 

The great Conference finally came 
under the spell or sway of those who 
sought that the Charter should go 
far in establishing at least an or- 
ganized cooperation 
encouraging 
respect for human rights and for 
fundamental freedoms for all with- 
out distinction as to race, sex, lan- 
guage or religion” (Article 1, 3; 
Article 13, b; see, also, the Pream- 
ble). Chapter IX (“International 
Economic and Social Cooperation”) 
goes further, specifically uses the 
controversial term of “full employ- 
ment,” and seeks “solutions of in- 
ternational economic, social, health 
and related problems; and interna- 
tional cultural and educational co- 
operation.” These are resounding 
terms, which may be defined further 
in an International Bill of Rights, 
the formulation of which will be un- 
dertaken by a Committee of the 
United Nations. 

Professor Lauterpacht’s exposition 
still is significant and useful, because 
he envisaged the problems and dif- 
ficulties more realistically than did 
some of those who wielded ‘facile 
pens in San Francisco. Although he 
urges that in World War II “the 
spiritual heritage of civilization 
found itself in mortal danger” be- 
cause of “the denial of the rights of 
man as against the omnipotence of 
the State” and that “an international 
declaration and protection of the 
rights of man,” particularly as 


international 
for “promoting and 


against governments, “must be an 
integral part of any rational scheme 
of world order,” he perceives that 
the problem “is of greater difficulty 
and complexity than the question 
of international organization con- 
ceived as an instrument for securing 
peace through the prohibition of 
war and the parallel developments 
in the fields of compulsory judicial 
settlement and international legisla- 
tion.” The author did not foresee 
the shift in emphasis which took 
place between Dumbarton Oaks and 
the final Charter; but he wrote in 
full realization, as to his objective, 
that “Touching, as it does, intimate- 
ly upon the relations of the State and 
the individual, a subject which even 
in the domestic sphere is still a dis- 
puted province of jurisprudence and 
of the science of government, it im- 
plies a more drastic interference with 
the sovereignty of the State than the 
renunciation of war and the ac- 
ceptance of the principle of com- 
pulsory judicial settlement.” 

The author was concerned chiefly, 
as the above excerpts indicate, with 
the need for international assurances 
to operate as restrictions on what 
governments may do to limit and 
abridge individual freedoms. The 
Charter swings to the affirmative 
side of pledging the governments to 
do things for their peoples, to pro- 
mote their well-being and raise the 
standards of living throughout the 
world. 

It is probably too early to try to 
forecast what controversies may 
spring from the Pandora’s box 
opened by the sweeping phrases of 
universality put into the Charter as 
pledges of purpose, phrases which 
challenge deep-seated emotions, in- 
stincts and practices in many lands. 
Probably no Nation which ratifies 
the Charter would be willing or able 
to accept and put in force forthwith, 
for all of its own people, the full im- 
plications of the Charter’s sonorous 
assurances of human “rights.” 

Even in the more advanced lands 
like our own, some of these things 
are still acutely controversial as 
domestic policies; in some other 
countries, they have hardly been 
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heard of, much less attained. Some 
of the phrases are from the newer 
argot of collectivism; others imply 
that agencies of the United Nations 
will protect and enforce the declared 
rights of individuals as against the 
acts of their governments or the 
failures of their governments to 
protect those rights—where will such 
a process be begun? As to the United 
States, where a F E P C is resisted by 
patriotic legislators who voted for 
the Charter, and where workers are 
denied the right to work unless they 
will join and submit to Communist- 
controlled labor unions which the 
directives of government put in con- 
trol of industry and of workers? As 
to Soviet Russia, whose record as to 
individual freedoms is at least con- 
troversial? As to India, with its 
delicate problems of races and 
religions? As to The Argentine, 
where the denial of human rights has 
repeatedly been denounced by our 
Government? As to some other 
countries of this hemisphere, where 
like denials, even recently of freedom 
of the press, have not evoked like 
denunciations? The difficulties are 
manifest. 

The Charter had to be ratified or 
rejected in entirety; the enlightened 
judgment of mankind called strong- 
ly for acceptance; and this was wisely 
done. For good or for ill, the gen- 
eralizations about human rights are 
a part of the international law of the 
future, backed by the suasions or 
mandates of the United Nations; they 
are potential denials or derogations 
of domestic self-determination. The 
tasks of statesmanship and adjudica- 
tion will be to keep their applica- 


tions evolutionary and_ within 
bounds. 
Professor Lauterpacht’s book will 


remain helpful to lawyers who wish 
to understand and appraise the dif- 
ficulties and dangers which have to 
be guarded against or surmounted. 
He could render a vast service by re- 
surveying the whole subject in the 
present tense, with the Charter and 
the Statute before him. ; 


Taxase INCOME. By Roswell 
Magill. New York: The Ronald 
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Press Company. 
491. $6.00. 
This is a welcome revision of the 
author’s 1936 treatment of income, 
from the point of view of the reason- 
ings and analyses which, with many 
shifts, the Federal Courts, the Con- 
gress, and the Treasury Department, 
have followed during the thirty-two 
year history of the federal income 
tax. The objective is not to re-define 
income, with the Eisner v. Macom- 
ber definition destroyed by United 
States v. Kirby Lumber Company, 
but rather to assist the practitioner 
in the organization and evolution 
of his ideas. “The color of the deci- 
sions does gradually change,” he 


says, “but the design preserves its* 


general outlines through the years.” 
For background and fundamental 
philosophy before resorting to the 
tax services and their labyrinthian 
details, this volume is authoritative 
and highly useful to the practitioner, 
even the specialist. It bears the hall- 
marks of the author’s competence as 
a professor of law at Columbia, his 
experience as counsel for the Treasu- 
ry, and his daily work as a member 
of a metropolitan law firm. He is not 
daunted by the complexities and the 
flood of decisions, exasperated or bi- 
ased by the instances of individual 
injustice and hardship, or impelled 
to academic speculations in an effort 
to spell out new standards to take 
the place of what the courts and the 
Congress have tortuously done. 


Tue LIMITS OF JURISPRU- 
DENCE DEFINED. By Jeremy 
Bentham. Edited by Charles Warren 
Everett. 1945. New York: Columbia 


1945. Pages viii, 


L 
reception! that he never assembled 
and published the great mass of 
material which he had written in 
1782 for a further volume. 

A few years ago, Charles Warren 
Everett, delving in the Bentham MSS. 
in London, discovered that Bentham 
had prepared a table of contents for 
his Part II. With this as guide, the 
various chapters could be put in 
order. This has been done, and the 
present volume is the result. Its use 
of words and phrases has an exactness 
now unhappily obsolete; it is a bril- 
liant and penetrating contribution 
to the higtory and philosophy of the 
law. 


Ris: A LOQUITUR: Presump- 
tions and Burden of Proof. By Mark 
Shain. Los Angeles: Parker and Com- 
pany. 1945. Pages xii, 486. 

Under the wartime conditions the 
author has not been able to complete 
and publish his work as a commercial 
venture. A provisional edition has 
been sent for comment to the law 
schools, law libraries, and members 
of the judiciary. The volume targets 
the practical problems of the res ipsa 
loquitur doctrine in connection with 
the law of evidence. Associate Justice 
Carter of the Supreme Court of Cali- 
fornia contributes a foreword, and 
Ex-Judge Albert Levitt, who has 
taught in many law schools, writes 
an introduction. Although contro- 
versial at many points, Mr. Shain’s 
exposition shows industry and thor- 
oughness. More detailed review of 
his work may best await the defini- 
tive edition. 


University Press. Pages xxit, 358, witht Pos WAR FISCAL REQUIRE- 


indices. $4.50. 

For legal scholars, the year 1945 
has witnessed an important addition 
to the lore which is the background 
of our profession. Jeremy Bentham’s 
Introduction to the Principles of 


Morals and Legislation, first pub- 
lished in the 18th Century, has com- 
monly been regarded as one of the 


classic books which have most 
profoundly influenced the thought 
and action of the western world. Yet 
the author was so downcast about its 
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MENTS. By Lewis H. Kimmel and 
Associates. 1945. Washington, D. C.: 
The Brookings Institution. Pages 
viii, 166. $2.00. 

This brochure is what its title in- 


dicates; its scope is as to federal, state 
and local requirements. It is the sixth 


in the Institution’s integrated series 


of studies in relation to post-war 
reconstruction and 
The surveys and financial analyses 
are, as usual, comprehensive, impar- 


readjustments. 


tial and comvetent. 


InvesrMENT COMPANIES. By 
Arthur Wiesenberger. 1945. New 
York: Arthur Wiesenberger and Com. 
pany. Pages 288, with indices. $10. 

The 1945 edition of this publica- 
tion is the usual source of factual 
information as to investment com- 
panies, with data and opinions as 
to their background, management, 
policy, portfolio holdings, etc. Law- 
yers who need this kind of material 
in aid of advice to clients, will find 
it useful. 





































V V ORLD POLICING AND THE 
CONSTITUTION. By James Graf- 
ton Rogers. Boston: World Peace 
Foundation. 1945. Pages 123. Fifty 
cents (cloth bound).! 

Jim Rogers was uniquely quali- 
fied to write this book. This former 
member of the Board of Editors of 
the JOURNAL is a learned lawyer with 
the enviable gift of a pungent style. 
As a result of study and of his experi- 
ence as Assistant Secretary of State, 
he is thoroughly familiar both with 
the history and the practical aspects 
of our foreign policy. As some of us 
know, he had unusual opportunities 
to watch from behind the scenes 
many of the important diplomatic 
developments of World War II. 

All that he writes in this bro 
chure is in answer to a single ques- 
tion: What powers will the President 
of the United States have to employ 
armed force to carry out American 
commitments under the terms of the 
Charter of the United Nations? 

The answer given is that the 
President already possesses such 
power in the absence of legislation, 
but that, if he does not, it can un- 
questionably be delegated to him by 
the Congress. 

This answer is based upon a care 
ful examination of the laconic lan 
guage of the Constitution, of the few 
court decisions that have dealt with 
the subject, and of the many in 
stances where Presidents, without 
protest, have exercised similar 
powers. 





1. This review of the cloth bound edi- 
tion of the book is supplementary to the 
brief preliminary notice of the pamphlet 
edition, which was published in $1 A.B.A.]. 
482, 
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Neither the Constitution nor the 
cases construing them are particular- 
ly revealing. The right to consum- 
mate treaties is jealously 
guarded by requiring the Senate to 
consent by a two-thirds vote. We 
cannot be committed to a death 
sruggle implied in total war unless 
Congress so “declare”. Even these 
express restrictions are not always 
particularly effective. No _ treaty 
enounced the “Monroe Doctrine”, 
the “Open Door Policy”, the ‘‘Four- 
teen Points” or the “Good Neighbor 
Policy”. “Congress has never de- 
clared war except as the consequence 
of the President’s acts or recommen- 
dations. It has never refused to 
authorize war when requested by 
him.” (page 45) Moreover, we have 
fought four wars without, any 
declaration.” Yi 

The conclusions drawn as to the 
practical interpretation of the Con- 
stitution are not based upon these 
undeclared wars, but upon the more 
than one hundred instances where 
the President has used our armed 
forces abroad to accomplish national 
purposes, without reference to the 
Congress.”* More than any perhaps 
“the Boxer hostilities were quite 
parallel to the sort of thing that a 
world league might visit on an out- 
law nation.” (page 59) 

If Mr. Roger’s assumption that 
our past practice fixes the construc- 


formal 


tion of the Constitution is conceded, 
his conclusions are demonstrated 
with the same inevitability with 
which a problem in geometry is 
solved. 

These conclusions are: The use 
of armed forces for international 
police measures does not involve a 
declaration of war. If there is any 
doubt on the point, the Congress can 
delegate authority to the Executive 
Branch, by authorizing it to proceed 
with the stated principles of policy. 

The value of this little volume 
comes not alone from its timeliness 
in dealing with the most important 
problem that confronts us. It is also 
a model in accuracy, succinctness, 
clarity and readableness. It should 
be on the “must” list of literate 
Americans. 

WALTER P. ARMSTRONG 
Memphis, Tennessee 





2. The Naval War with France of 1798; 
the Barbary War of 1801-05; the Second 
Barbary War of 1815; thé Mexican Hos- 
tilities of 1914-17. 

8. Many of these instances are discussed 
in the text and all are listed in the Ap- 
pendix, which contains a chronological list 
of the military operations of the United 
States abroad from 1789 to 1945. 


FEDERAL RULES 
(Continued from page 500) 


is now available a vast store of ex- 
perience which should be utilized 
while its recollection is fresh on the 
“minds of those who have acquired it. 
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In fairness it should be stated 
that one reason given for not going 
into this subject is the inadequacy 
of “the amount of time the Com- 
mittee has had to devote to the 
proposed amendments.” The Com- 
mittee tentatively adds: “If it is 
found possible at a later time to 
prepare a condemnation rule in form 
likely to meet general approval, it 
will be submitted to the profession 
for comment.’’88 

This is a rather lame exit. If a 
desirable rule can be formulated it 
should be submitted regardless of 
whether concurring approval of gov- 
ernment agencies and private prac- 
titioners can be anticipated. There 
is no reason to believe that the Su- 
preme Court will wait upon such 
unanimous approval to promulgate 
a meritorious rule. 

The better course would be not 
to submit the present amendments 
until such a rule is drafted. This is 
a periodic revision and should suffice 
for a considerable time. Constant 
changes will tend to bring the Rules 
into disrepute. 

In conclusion I. confess that it 
seems ungracious to offer any criti- 
cism of the gratuitous, disinterested 
and splendidly constructive work of 
the Committee. The wonder is not 
that it has not done better but that it 
has done so well. 





38. Second Preliminary Draft, p. 80. 
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NOTICE OF ANNUAL MEETING OF MEMBERS 
AMERICAN BAR ASSOCIATION ENDOWMENT 


The annual meeting of members of the American Bar Association Endowment 
will be held during the week of the annual meeting of the American Bar Associa- 
tion, December 17-20, 1945, at the Netherland-Plaza Hotel, Cincinnati, Ohio, for 
the election of a member of the Board of Directors for the term of five (5) 
years and for the transaction of such other business as may come before the 
meeting. All members of the American Bar Association are members of the 
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Awiation LAW — “Internal 
Consequences of International Air 
Regulations”: A favorable review of 
the accomplishments of the Interna- 
tional Civil Aviation Conference in 
Chicago is given under the above- 
quoted title, by Dr. Erwin Seago and 
Victor E. Furman, of the Illinois Bar, 
in the June issue of The University 
of Chicago Law Review (Vol. 12— 
No. 4; pages 333-351). The authors 
commend the work of the Confer- 
ence in developing a framework of 
uniform rules for air navigation 
across national boundaries, and for 
preserving the basic doctrines of na- 
tional sovereignty. They recommend 
that the United States’ ratification of 
the proposed conventions be by 
treaty rather than by executive agree- 
ment, to insure, under the decision 
in Missouri v. Holland, 252 U. S. 416 
(1920), that intra-state regulation 
will be subordinate to the national 
policy. (Address: The University of 
Chicago Law Review, 5750 Ellis Ave- 
nue, Chicago IIl.; price for a single 
copy: 75 cents) . 


Feperat JURISDICTION — 
“Relief in Federal Courts Against 
State Judgments Obtained by Fraud”: 
How far the Federal Courts may go 
in granting relief against State judg- 
ments obtained by fraud, forms the 
subject of a well-considered note in 
the June, 1945, issue of The Yale 
Law Journal (Vol. 54—No. 3; pages 
687-697). Specific reference is made 
to the recent decision in Griffith v. 
Bank of New York, 147 Fed. (2d) 
899 (C.C.A. 2d, 1945) , characterizing 
the review of judgments for fraud as 
procedural and hence outside the 
scope of Erie Railroad v. Tompkins. 


534 American Bar Association Journal 


(Address: The Yale Law Journal, 
127 Wall Street, New Haven, Conn.; 
price for a single copy: $1.25.) 


ConstITUTIONAL LAW—Doc- 
trine of Stare Decisis—“Portrait of 
the New Supreme Court IT’: In what 
is called the March issue of the Ford- 
ham Law Review (Vol. XIV—No. 1; 
pages 8-36), Dean Walter B. Kennedy 
resumes, after a year’s further obser- 
vation and research, his portrayal of 
the present Supreme Court. His first 
installment was commented on in 30 
A.B.A.J. 398. He does not like what 
has been taking place in the Court 
meanwhile. His present analysis 
points out, as its starting-point, that 
despite the changes in the personnel 
of the Court, more than half of the 
cases decided with full opinions dur- 
ing the October, 1943, Term were 
determined by a divided Court. Inas- 
much as the body of authoritative 


Federal case law is derived from deci- 


sions of the Court, Dean Kennedy is 
disturbed by what seems to him to 
be the significance of the conflict at 
the source. One of the primary causes 
he finds to be the break-down of the 
doctrine of stare decisis. So he seeks 
the reasons for its disintegration. 
His well-documented exposition 
of the trends of decision in the Court, 


fortified by quotations from the 
opinions of members of the Court 
(by no means limiting himself to 
Mr. Justice Roberts), leads him to 
agree with Dean Roscoe Pound that 
“much of the attack on stare decisis 
is a part of the revival of absolutism 
which is so prominent in political 
and juristic thought throughout the 
world”. Dean Kennedy makes an 
impressive showing as to the utility 
and worth of the concept of stare 
decisis, in a free society and a consti- 
tutional system, and adds his own 
conclusion that “this very collapse of 
law has been a parallel phenomenon 
arriving in every instance with totali- 
tarian and dictatorial governments”. 

Dean Kennedy’s article is no 
polemic against the Court. He places 
the blame on many factors, and is 
most caustic as to the teaching of “le. 
gal realism” in many law schools. He 
pays his respects very trenchantly to 
the views expressed by more than a 
few professors of law, notably in the 
law reviews, and quotes freely from 
their attacks on precedent, certainty, 
and evolutionary change in the law. 
His provocative but factual discus 
sion merits inclusion in the reading 
of those concerned about current 
trends. (Address: Fordham Law Re- 
view, 302 Broadway, New York 7, 
N. Y.; price for a single copy: $1.00). 


ConsTITUTIONAL LAW - 
“The Relation of the Militia Clause 
to the Constitutionality of Peacetime 
Compulsory Universal Military 
Training”: One of the heartening 
symptoms of our times is that legal 
scholars in America search out and 
debate spiritedly a multitude of ques 
tions of public law and basic policy 





Editor's Note. 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JouRNAL 


will endeavor to supply, at a price to cover the cost plus handling and 


postage, a planograph or other copy of a current article. 
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and that the law reviews provide a 
forum for such exchanges of rea- 
soned opinions. Little, if anything, 
in the domain of preconceived con- 
stitutional law seems to be exempt 
from indefatigable inquiry and 
research. 

A current instance is the follow- 
ing: The arguments for and against 
universality of obligatory military 
training in peacetiMe have been ex- 
tensively presented, before commit- 
tees of the Congress and in the press 
and periodicals, for many months, 
and intermittently over many years. 
If the constitutionality of the pro- 
posal has been challenged with show 
of authority, the issue has not bulked 
large in the great debate of merits. 
Then Professor Harrop A. Freeman 
of William and Mary College raised 
the question broadly in an incisive 
article on “The Constitutionality of 
Peacetime Conscription”, in the De- 
cember issue of the Virginia Law 
Review (31 Virginia Law Review 
40-82). Because of the novelty and 
scholarship of Professor Freeman's 
article, it was summarized and com- 
mented on in this department last 
April (31 A.B.A.J. 210). 

Recognizing that this was no 
“ivory-tower” challenge, the advo- 
cates of compulsory training rallied 
to meet the onslaught on its constitu- 
tionality. A brilliant rejoinder is 
made by W. Randolph Montgomery, 
of the New York Bar, in the June 
issue of the Virginia Law Review 
(Vol. 31—No. 3; pages 628-666) . As 
expressed in a foreword by Archibald 
G. Thacher, also of the New York 
Bar, Mr. Montgomery “has rendered 
a valuable service by his thorough 
and scholarly examination of a most 
important question now confronting 
the American people”, and is “to be 
commended for a clear and convinc- 
ing analysis of the ‘army power’ and 
the ‘military power’ provisions of the 
Constitution.” ; 

The merits of the issue are at 
present for our readers and for 
others, but it should be said here 
that much thought and research into 
the legal background of our military 
policy and militia have manifestly 





gone into Mr. Montgomery’s reply. 
He develops an angle which, if not 
entirely new, has not been stressed 
before; viz: That in a time of peace 
the “militia” or general manpower 
of the Nation (including the Na- 
tional Guard) is not of constitutional 
necessity a State force. Many 
thoughtful people, lawyers as well as 
laymen, on reading the “militia 
clause” for the first time, derive an 
impression that in peacetime the 
“militia” must be a State force. 
Professor Freeman argued that the 
framers had only the State militia 
in mind when they wrote the Consti- 
tution; that the Federal government 
could not force the general man- 
power of the country to undergo 
military training; that only the States 
can accomplish obligatory training; 
and that it was the constitutional 
intent to rely on a volunteer Federal 
army and the State militias for 
American military forces in time of 
peace. 

Mr. Montgomery concedes that 
such were the views of many eminent 
authorities, in early days of the 
republic. The far-reaching effects of 
the “army powers”, which the foun- 
ders also wrote into the Constitution, 
were not then realized, nor was a 
need apparent then for broad con- 
struction and application of the 
“army powers”. Mr. Montgomery 
maintains that these early views from 
which Professor Freeman’s arguments 
originate are not to be deemed the 
law as it stands today. The “militia” 
referred to in the “militia clause” 
is a State force, but he argues that 
there is also a National force which 
the Federal government can organize 
and exclusively control under the 
“army power”. That force is the 
general manpower of the Nation, or 
the National “militia”. Mr. Mont- 
gomery contends that the National 
“militia” has come to be dealt with 
by the Congress, not as a separate 
body completely distinct from the 
standing army in the ancient “mili- 
tia” concept, but as a reserve adjunct 
of the standing army. To avoid con- 
fusion with the State militias covered 
in the “militia clause”, he suggests 
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that perhaps the National Defense 
Act of 1916 should have referred to 
the “militia of the United States” by 
some other name than “militia”. But 
he thinks that whatever the name 
under which it goes, the general 
manpower of the Nation will always 
be in fact the National “militia”. 

His thesis is that whereas, in the 
early days, it sufficed to rely on the 
State militias for our National de- 
fense in peacetime, today it is neces- 
sary to use the National militia. He 
urges that the Constitution gave the 
Congress the power under the “army 
clause” to use it. Therefore, he 
regards the compulsory universal 
military training of a segment of the 
National militia as constitutional, 
and submits that the Federalization 
of another segment (the National 
Guard of the United States), in 
peacetime and free of State control, 
would also be constitutional. Both 
Mr. Thacher and Mr. Montgomery 
stand essentially on Alexander 
Hamilton’s declaration, quoted by 
the Circuit Court of Appeals in the 
Lambert case, that “We are not 
pretluded from preparing for battle, 
if battle must come, until such time 
as our preparation would be too 
late.” 

It seems unlikely that as intrepid 
a scholar as Professor Freeman will 
let the issue stand upon this re- 
joinder. The issues would be vastly 
cleared by a reply from him. The 
law reviews often assist greatly the 
development and clarification of the 
law. In any event, these two ex- 
haustive and definitive studies of a 
subject which not even those who 
have been close to it have thoroughly 
comprehended hitherto are com- 
mended to lawyers interested in this 
vital topic, especially the thousands 
of lawyer-soldiers who have fought 
and served in this war. (Address: 
Virginia Law Review, Charlottes- 
ville, Va.; price for a single copy of 
each issue: $1.25) . 


ConstituTIoNAL LAW — 
Taxation — “The Remnant of In- 
tergovernmental Tax Immunities”: 
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The study of Supreme Court deci- 
sions on inter-governmental tax im- 
munities, begun by Professor Thomas 
Reed Powell in the May issue of the 
Harvard Law Review (See 31 
A.B.A.J. 383), is concluded in the 
July issue (Vol. LVIII—No. 6; pages 
757-805). The first installment had 
noted that during the six terms of 
the Court prior to 1943, no tax had 
been condemned solely because of 
the constitutional immunity of the 
United States or the States. The con- 
cluding article is devoted to an 
analysis of the limited number of 
recent decisions which indicate that 
a “remnant” of immunity will be 
retained. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; price for a single copy: 75 
cents) . 


ConstiruTIONAL LAW — 
“Treaties and Executive Agreements 
—A Reply”: In the June issue of The 
Yale Law Journal (Vol. 54, No. 3; 
pages 616-664), Professor Edwin 
Borchard of The Yale Law School 
makes an incisive reply to the articles 
which Professor Myres S. McDougal 
and Asher Lans began in the March 
issue (commented on in 31 A.B.A.J. 
420) and concluded in the June issue 
of the same publication (pages 534- 
615). Professor Borchard’s rejoinder 
maintains vigorously his considered 
opinion that an executive agreement 
is not interchangeable with a treaty, 
and that an extension of executive 
agreements to matters traditionally 
covered by treaties is violative of the 
intended constitutional procedure. 
Since Messrs. McDougal and Lans 
directly attacked the views of Profes- 
sor Borchard, his reply is devoted in 
large measure to a refutation of the 
basis upon which the attack was 
made. Despite the reflection of spirit 
evidently amounting to animus on 
both sides, this able exchange of 
mature opinions is probably the most 
complete and up-to-date compendium 
of the arguments -pro and con, on 
what may become a major constitu- 
‘ tional issue of our times. (Address: 
- The Yale Law Journal, 127 Wall 
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Street, New Haven, Conn.; price for 
a single copy: $1.25). 


CCopyricuts — “Necessity of 
Intent for Infringement of Common- 
Law Copyright”: A note in the June 
issue Of The Yale Law Journal (Vol. 
54—No. 3; pages 697-706) discusses 
the recent decision of the United 
States Circuit Court of Appeals for 
the Second Circuit in DeAcosta v. 
Brown, et al, 146 Fed. (2d) 408, 
which held that intent is immaterial 
in actions for infringement of com- 
mon-law copyright. A critical analy- 
sis is given, and the suggestion is 
made that the Federal Copyright 
Act be amended so that intent to in- 
fringe will be an element of the 
common-law cause of action. (Ad- 
dress: The Yale Law Journal, 127 
Wall Street, New Haven, Conn.; 
price for a single copy: $1.25). 


CorporaTIONs—“Suability of 
Dissolved Corporations—A Study in 
Interstate and Federal-State Rela- 
tionships”: An article titled as above, 
by Philip Marcus, Special Assistant 
to the Attorney General, is in the 
May issue of the Harvard Law Re- 
view (Vol. LVIII—No. 5; pages 675- 
704). Discussing first the common 
law and the State statutes as to the 
suability of dissolved corporations, 
the author outlines the “interstate” 
and ‘‘federal-state” problems which 
arise upon dissolution of a corpora- 
tion formerly operating in several 
States. It is his view that the laws 
of the State of incorporation should 
not provide the sole basis for deter- 
mining the rights and liabilities of a 
dissolved corporation, and that a 
dissolved corporation should be 
amenable to suit in respect of 
criminal wrongs, as well as civil 
wrongs, perpetrated prior to dissolu- 
tion. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: 75 
cents) . 


InrerNaTIONAL LAW—Main- 
tenance of the Traditional American 
Freedoms—“The Search for a Cata- 
lyst”: In the September issue of The 
(Vol. 9—No. 1), Nathan 
Boone Williams, of the District of 


Lawyer 


Columbia Bar, makes an earnest plea 
for “the maintenance of a world 
ruled by law; law which respects the 
rights of all mentRo life, liberty and 
honest effort and to be let alone; law 
which truly expresses the common 
sense of mankind.” Mr. Williams is 
the author of “We The People”; the 
article expresses mainly the views 
which he stated in his analysis of the 
Preamble of the Constitution. (Ad- 
dress: The Lawyer, American Law 
Book Co., 272 Flatbush Avenue Ex- 
tension, Brooklyn 1, N. Y.; no charge 
for a copy). 


InrernaTIONAL LAW — Trial 
and Punishment of War Criminals: 
One of the most competent and com- 
prehensive treatments of the legal 
bases for proceedings against the 
Axis war criminals is contributed to 
the American Journal of Interna- 
tional Law (Vol. 39—No. 2; pages 
257-285), by Professor Quincy Wright, 
of the University of Chicago Law 
School. His well-documented con- 
clusions on this subject of growing 
importance and public interest are 
that “Four systems of law—National 
law, the law of war, the law of peace, 
and world law—may be utilized to 
punish ‘war criminals’,” and that 
while each has some advantages and 
disadvantages for the purpose, there 
is “no reason for confining prosecu- 
tions to any one of these systems of 
law” when “parallel use of several” 
is available. (Address: American 
Journal of International Law, 700 
Jackson Place, N.W., Washington 6, 
D. C.; price for a single copy: $1.5 


Laszor LAW—Wage and Salary 
Stabilization—“Aspects of Wage Sta- 
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bilization by the National War Labor 
Board”: President Truman’s postwar 
wage policy (Executive Order 9599) 
has swept aside many of the limita- 
tions upon wage increases which had 
been based on Executive Orders Nos. 
9017 and 9250. An informative ar- 
ticle in the Michigan Law Review 
(Vol. 48—No. 6; pages 1007-1204) , 
by David Haber, deals with the gov- 
ernmental control of wages under 
Order No. 9250. To those inter- 
ested in the workings of such a con- 
trol in wartime, this article will be 
valuable as an analytical and pene- 
trating study. Insofar as WLB 
standards and policies will effectuate 
the, policy of Executive Order No. 
9599 or have become a part of the 
fabric of prospective wage structures 
and collective bargaining negotia- 
tions, the article will prove useful 
also to attorneys dealing with such 
matters. (Address: Michigan Law 
Review, Ann Harbor, Mich.; price 
for a single copy: $1.00) . 


Puysictans AND SURGEONS 
—“Some Liabilities of the Physician 
in the Use of Drugs”: An informa- 
tive summary of the extent of a 
physician’s liability for malpractice, 
especially in the administration of 
drugs, is made available in an arti- 
cle by William R. Arthur, Profes- 
sor of Law in the University of Colo- 
rado, in the June issue of The Rocky 
Mountain Law Review (Vol. 17 — 
Nos. 2 and 3; pages 131-162). After 
reviewing some of the ancient prac- 
tices of physicians and the restraints 
imposed by various legal systems, the 
author presents a classified digest of 
present-day decisions by American 
courts. The article is interesting in 
its summations of the facts of par- 
ticular cases and of the amounts of 
damages assessed. (Address: The 
Rocky Mountain Law Review, Uni- 
versity of Colorado School of Law, 
Boulder, Colo.; price for a single 
copy: $1.00) . . 


Paces AND PROCEDURE 
—“Current Developments in Plead- 








ing, Practice and Procedure in the 
New York Courts”: Harold R. Me- 
dina, teacher of law and expert in 
procedure, outlines in the June issue 
of the Cornell Law Quarterly (Vol. 
XXX—No. 4; pages 449-465) the 
more significant statutory changes in 
New York procedure during the last 
two years. Although primarily of 
value to New York attorneys, his ex- 
position will be of interest in other 
jurisdictions, for comparative pur- 
poses. Among other things, Mr. 
Medina discusses the general revision 
of the New York Rules of Civil 
Practice applicable to motions ad- 
dressed to pleadings, the recent New 
York decisions involving the admis- 
sibility in evidence of hospital rec- 
ords, the addition of a new Section 
to the New York Civil Practice Act 
to provide for judicial notice of 
matters of law in the Court’s discre- 
tion, and the clarification of the 
Statute of Limitations sections in 
the New York Civil Practice Act as 
to non-residents and foreign causes 
of action. Concerning procedural 
changes generally, Mr. Medina makes 
the following cogent remark at the 
conclusion of his article: “Fortunate- 
ly, there is now, and has been for 
some years, an increasing demand for 
placing the rules of procedure under 
the control and supervision of the 
Court of Appeals. This is where the 
power to make such rules should 
reside. The experience with the 
Federal Rules of Civil Procedure, 
adopted by the Supreme Court after 
the most careful and exhaustive 
study, and then at infrequent in- 
tervals amended in an orderly and 
systematic fashion, is a most valuable 
and reassuring guide.” (Address: 
Cornell Law Quarterly, Ithaca, 
N. Y.; price for a single copy: $1.00) . 


Paocepunr — “Jurisdiction by 
Implied Consent”: From foreign cor- 
porations to non-resident motorists 
and sellers of securities, the jurisdic- 
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tion-by-implied-consent theory has 
been extended until the remaining 
logical step is frank recognition of a 
principle that the doing of an act 
in a State confers upon that State 
jurisdiction in personam to require 
compensation for any harm resulting 
from such an act. The leading cases 
demonstrating this extension are 
analyzed in an article under the 
above title in the Summer issue of 
the Marquette Law Review (Vol. 
XXIX—No. 1; pages 31-47), by Dr. 
Jane Mary O’Melia of the Wisconsin 
Bar. On the basis of a comprehensive 
analysis of the pertinent constitu- 
tional provisions, she concludes that 
“Given a need for providing a meth- 
od of reaching absent non-residents, a 
statute authorizing service of process 
upon a statutory agent is an appro- 
priate means to fulfill this need. In 
the exercise of its police power, a 
state may enact such a statute, sus- 
tainable under the Constitution.” 
(Address: Marquette Law Review, 
Milwaukee, Wis.; price for a single 
copy: $1.00) . 


W us — Charitable Bequests — 
“The Legal Definition of Chari- 
ty”: American lawyers who have 
occasion to brief the nature of 
a charitable bequest will be inter- 
ested in a summary of the English 
case law on the subject as contained 
in an article by J. W. Brunyate, in 
the July issue of The Law Quarterly 
Review (Vol. 61—July, 1945; pages 
268-285). The author characterizes 
these decisions as “a jungle and a 
wilderness”. Nevertheless, he suc- 
ceeds, on the basis of his own analy- 
sis, in reducing the decisions in the 
leading cases to a suggested judicial 
redefinition of charity, which he 
believes, would aid the draftsmen 
of wills in avoiding the artless "ise 
of language. (Address: The Law 
Quarterly Review, The Carswell Co., 
Limited, Toronto, Canada; price for 
a single copy: $1.75). 
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Returning Barristers 
Now that members of the Bar are 
returning from active service with 
the forces, the anticipated housing 
problem is already becoming acute, 
and the General Council of the Bar, 
in an endeavour to assist, has sent out 
an appeal to those who have accom- 
modation to spare to be as helpful as 
possible in this respect, even at some 
personal inconvenience, since, owing 
to the damage by enemy action in 
the Inns of Court, it will be a very 
long time before it is possible to ob- 
tain accommodation on the pre-war 
scale. A register of available accom- 
modations will be kept by the Bar 
Council, and returning members of 
the Bar are invited to communicate 
with the Secretary, stating the date of 
their return, together with their ad- 
dresses and telephone numbers. A 
list of such barristers will be com- 
piled and will be open for inspection 
at the Council's offices. Owing to the 
special circumstances of the war the 
Bar Council have decided that, as an 
exception from the normal rules, it 
shall be permissible for a barrister 
returning to practice after whole 
time war service to send a notice to 
those who were his clients at the 
time his war service began that his 
service is completed and that he has 
returned to practice. A form of no- 
tice has been approved by the Coun- 
cil and an offer made, to those who 
wish to take advantage of it, to send 
such notice to those clients to whom 


the barrister is permitted to send it. 


United States Lawyers 

as Pupils 

Tihe General Council of the Bar and 
the Council of the Law Society have 
been requested by the United States 
Forces’ Command to obtain facili- 
ties for the reception in Barristers’ 
Chambers and Solicitors Offices of 
lawyer members of their forces in 
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this country as “Observer Pupils” for 
short periods. Both Councils have 
agreed to cooperate in the scheme 
(as other professions are doing) in 
spite of the difficulties which are al- 
ready being experienced with regard 
to accommodation, and have ap- 
pealed to the Bar and Solicitors to 
give it the support required. These 
American Forces’ lawyers will be in 
chambers or offices in the position of 
“observer pupils” with a seat or desk, 
will study procedure in court and 
attend such lectures outside cham- 
bers as they may desire, for a period 
of from four to six weeks from Oc- 
tober 15. (without fee). It is gener- 
ally agreed that the scheme is a good 
one. American lawyers will be en- 
abled to acquire some knowledge of 
English legal procedure and _ prac- 
tice, and there is no doubt that such 
arrangements will further strengthen 
the ties of friendship which have 
been formed between the citizens of 
our respective countries during the 
war, and be of material assistance in 
re-establishing the rule of law in our 
present topsy-turvy world. 


Presentation 

to the Bar Librarian 

On Thursday, July 26, 1945, the Bar 
Library in the Royal Courts of Jus- 
tice was the scene of a very interest- 
ing event, when the Bench and Bar 
were present to pay tribute to Mr. 
R. A. Riches, the Librarian, on his 
completion of fifty years’ service. He 
was appointed Assistant Librarian 
to his father in 1895 and became 
Librarian on his father’s retirement 
in 1917. As a mark of appreciation 
a cheque, subscribed to by members 
of the profession, together with a 
book containing subscribers’ names, 
was presented to Mr. Riches by the 
then Lord Chancellor, Viscount 
Simon. In making the presentation 
Lord Simon said that he wished to 
give expression to the debt of gra- 


titude which the Bench and Bar 
owed to Mr. Riches for his kindness, 
courtesy and help over such a long 
period of years, and for the skill 
with which he had made the Library 
the useful instrument that it was, 
He called to mind Leslie Stephen's 
“Half Hours in a Library,” and 
wondered if he weuld have made 
much of half an hour in this one, 
the particular subject-matter of 
which was the sort of book which 
came within Charles Lamb’s de. 
scription of “books which are no 
books.”” Its usefulness to the prac 
tising barrister, however, was un- 
doubted. Although, he said, the Li- 
brary was established primarily for 
the benefit of the Bar, it had become 
very generally used by members of 
the Bench. All of them were most 
delighted to have joined in this col- 
lection and glad to have Mr. Riches 
there to express their feelings of 
gratitude to him. Mr. Riches, in re- 
ply, expressed his gratitude to the 
Lord Chancellor for having come to 
the Library to make the presenta- 
tion, and his sincere thanks for the 
gifts. He said it was one of the hap- 
piest moments of his life, and he 
hoped to continue his very pleasant 
duty to the best of his ability. 


The New Lord Chancellor 

Sworn In 

On Monday, July 30, 1945, the new 
Lord Chancellor, Sir William Jowitt 
was sworn in in the Appeal Court in 
the Royal Courts of Justice, in the 
presence of Lord Greene, Master of 
the Rolls (who presided) and the 
High Court Judges present in the 
building. The Court was filled to 
capacity by members of the Bar and 
others, but the ceremony itself was 
almost disappointing in its simplic- 
ity. At 2:15 p.m. the usher called for 
silence in Court, and those present 
rose as the Master of the Rolls and 
the Judges entered. After a very 
short interval Sir William, preceded 
by the mace, took his place next to 
Lord Greene and, with the Testa- 
ment held in his right hand, took the 
oath of allegiance and the Judicial 
Oath as Lord Chancellor. It was 
ordered that a record of the event be 
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made in the State Archives, and the 


d Bar 
des, | ceremony was at an end. Even for 
a long this undemonstrative country the 


proceedings, although conducted 
with proper solemnity, seemed to 
lack that pomp and circumstance 
which would more fittingly attend 
such an important occasion. The 
Lord High Chancellor of Great 
Britain (to give him his full title) 
fills the oldest and most dignified of 
the great mediaeval offices of the 
Crown. He takes precedence of all 
Dukes, except such as happen to be 
the King’s son, brother, uncle or 
or the King’s brothers’ or 
sisters’ He is the head and 
first representative of the law in 
England. This being so, one is in- 
clined to feel that proper notice of 
the time and place of the event 
might have been given to the pro- 
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out Portfolio, and Minister of Na- 


tional Insurance. On August 2, the 
King conferred upon him the dig- 
nity of a Barony of the United 
Kingdom by the name, style and 
title of Baron Jowitt, of Stevenage in 
the County of Hertford. 


Viscount Finlay 


It is with much regret that I note the 
death in a nursing home at Redhill, 
Surrey, on the 30th June, of Viscount 
Finlay, a Lord Justice of Appeal 
since 1938. He was the only son of 
the Rt. Hon. Robert Bannatyne 
Viscount Finlay of Nairn, a former 
Lord Chancellor. Viscount Finlay 
was born in 1875, educated at Eton 
and Trinity College, Cambridge, and 
admitted a student at the Middle 
Temple on the 30th October, 1897. 
He was called to the Bar on the 19th 
June, 1901, and quickly made a 
name for himself in revenue and 
commercial cases. He became junior 
counsel to the Board of Inland Reve- 
nue in 1905 and held that position 
till 1914, when he took silk. In 1920 
he was made a K.B.E. He was ap- 
pointed Commissioner of Assize in 
1921, 1922 and 1924, and in the lat- 
ter year was called to the Bench of 
his Inn, upon being appointed a 
Judge of the High Court. He was 
Lent Reader at the Middle Temple 
in 1933, and during his holding of 
that office he gave a most interesting 
reading on the subject of “Law in 
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Literature.” He married in 1903 
Beatrice Marion, only daughter of 
the late Mr. E. K. Hall, of Kevin, 


County Nairn. There was one child 


of the marriage, a daughter and, 
therefore, the Peerage in which he 
succeeded his father in 1929, be- 
comes extinct. A memorial service, 
attended by relatives, representatives 
of foreign Embassies, Judges, King’s 
Counsel, barristers and numerous 
other personal friends, was held at 
St. Dunstan-in-the-West, Fleet Street, 
on the 12th July, 1945. The Rev. 
Dr. A. J. Macdonald officiated. 


Honorary Benchers 
General Dwight Eisenhower, Ad- 
miral of the Fleet Sir Andrew Cun- 
ningham and Field Marshal The 
Hon. Sir Harold Alexander have 
been elected Honorary Benchers of 
Lincoln’s Inn. General Eisenhower 
thus adds another name to the long 
list of famous Americans who have 
been made Honorary Benchers of 
the Inns of Court. In recent years 
the names of Hon. Joseph Choate, 
Hon. William Howard Taft, Hon. 
John William Davis, Hon. Frank 
Billings Kellogg, Hon. Charles Evans 
Hughes, Hon. Charles Gates Dawes, 
Hon. Robert Worth Bingham, Hon. 
John G. Winant, and Franklin Del- 
ano Roosevelt are among those who 
have been so appointed. 
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The fourth conference of the Inter- 
American Bar Association will be 
held in Santiago, Chile, from the 
20th to the 29th of October next. 
In my capacity as Assistant Secretary 
General for Chile of the Inter- 
American Bar Association, which 
organization is promoting this meet- 
ing, I desire by means of this brief 
article to direct an appeal to the 
lawyers of the entire hemisphere, 
urging that they be present at this 
session, that they submit to it their 
written studies on their respective 
specialties and that they observe the 
labors and remark the results of this 
meeting. 


Work of 
the Association 


In the few years of the Associa- 
tion’s life, since it was founded on 
May 16, 1940, in Washington, D. C. 
it has initiated extensive work trans- 
lated into profound studies, discus- 
sions and reports presented, both on 
a permanent basis and at the three 
conferences so far held in Cuba in 
1941, in Rio in 1943 and in Mexico 
in 1944. 

In spite of the terrible war whose 
victorious end we have just wit- 
nessed with immense satisfaction, the 
lawyers of all the Americas have 
quietly continued making compara- 
tive studies of law, exchanging points 
of view one with another, preparing 
definitive written works, and meeting 
in the conferences above mentioned, 
all with most encouraging results. 

The “Colegio de Abogados De 
Chile” (Chilean Bar Association) , 
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a body which embraces all the law- 
yers of this country, has for the past 
few months, been working on the 
agenda and program for the Confer- 
ence, so that its success may be at 
least as great as, or perhaps even 
greater than the previous conferences 
held in the sister republics above 
mentioned. 

For the first time, the subjects 
have been carefully chosen in ad- 
vance so that the studies to be pre- 
sented and the discussions resulting 
therefrom may show uniformity and 
methodical treatment. It has been 
thought better to study a few subjects 
more or. less deeply rather than to 
go into many subjects only super- 
ficially. 


Cooperation of 
Chilean Authorities 


All the authorities of Chile have 
willingly lent their enthusiastic co- 
operation to the conference. The 
President of Chile, His Excellency 
Juan Antonio Rios, and the Minister 
of Foreign Relations, Don Joaquin 
Fernandez, have both pledged their 
fullest support for the success of the 
meeting and both expect to attend 
the opening session in person so as 
to extend a hearty welcome to the 
various delegations. The President 
of the Honorable Supreme Court of 
Justice of Chile, the Honorable 
Humberto Trucco is enthusiastic in 
his support of the meeting and fi- 
nally the Legislative branch, repre- 
sented by the respective presidents 
of the Senate and Chamber of Depu- 
ties, has extended valuable coopera- 


tion, offering the Palace of the Con- 
gress as the place where the confer- 
ence will take place. 


Preparatory Work 

for Conference 

The Council of the “Colegio de 
Abogados De Chile,” (Chilean Bar 
Association) and the Organizing 
Committee of the Conference have 
been working for the past several 
months on the details of organization 
and it is sincerely hoped that all 
these efforts will bear the desired 
fruit through the attendance of the 
greatest possible number of lawyers 
from the Americas who will present 
their carefully prepared works for 
study and discussion by the delegates. 

There could be no more propi- 
tious moment for an assemblage of 
lawyers. Might has been vanquished 
and right is reborn and arises tri- 
umphant from the ashes and desola- 
tion of war. Justice rules the world. 

It behooves the lawyers of all the 
Americas to cooperate in the study 
of peace and to bend every effort 
so that it may be definitely achieved 
—an accomplishment which will 
come when the principles of justice 
and law are once again the rule of 
conduct for all men of good will. 

It is in this spirit that the lawyers 
of Chile will receive and welcome 
their colleagues of the Americas, 
fully imbued with an abiding faith 
that law is the basis of the organiza- 
tion of the peoples, and of their 
tranquility, as it is the foundation of 
the rule of justice. 
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Tax Notes 














Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakley, Dallas, Texas, 
Howard O. Colgan and Martin Roeder, New York City, Allen Gartner, 
Washington, D. C., and Edward P. Madigan, Chicago. 


Deduction of Tax 

Litigation Expense 
One of the controversial items on the 
agenda of the Section’s Committee 
on Federal Income Taxes is the de- 
duction as a “nonbusiness expense” 
of expenses incurred in the prepara- 
tion of tax returns and in tax con- 
troversies. Until the Supreme Court's 
liberal interpretation of the nonbusi- 
ness expense deduction in the Bing- 
case, the nearly unanimous 
trend of the courts was to deny any 
deduction for the cost of tax advice 
or litigation. The Tax Court has 
now opened the door to a reexami- 
nation of the entire problem. In 
Howard E. Cammack, 5 T.C. No. 52, 
the taxpayer had been forced to liti- 
gate his right to a deduction for a 
loss on worthless stock. He then 
sought a deduction for the cost of 
this litigation. Against a dissent 
which contended that prior decisions 
were being overruled, the Tax Court 
permitted the deduction. Despite 
this decision, however, clarifying leg- 
islation would seem to be in order. 


ham 


Effect of Liquidation 
Upon Sale of Property 
If a corporation has property which 
is to be sold at a gain, may it avoid 
the tax on this gain by liquidating 
before the sale is made? In the lead- 
ing case of Com’r. v. Court Holding 
Co., 324 U.S. 331, the Supreme Court 
indicated that the corporation may 
be taxable if it “negotiated” the sale, 
even though the contract was not 
completed until after the property 
had been transferred to the stock- 
holders in liquidation. 
The Tax Court has now decided 
a difficult borderline case against the 





taxpayer. In Fairfield Steamship 
Corp., 5 T.C. No. 65, the taxpayer cor- 
poration owned a steamship which 
was salable at a profit. Its sole stock- 
holder was another corporation 
which had losses sufficient to absorb 
that profit. Therefore, before any 
steps were taken to sell the ship, it 
was agreed that the taxpayer would 
be first liquidated. In the interim, a 
representative of the parent solicited 
offers, and obtained one which was 
ultimately accepted with only minor 
variations. The buyer was informed, 
however, that the offer could not be 
accepted until the parent had ac- 
quired the ship, and no contract was 
executed until after that time. With 
three dissents, the Tax Court found 
that the contract was in effect made 
while the corporation still owned the 
ship, and that the parent was acting 
as a mere conduit in the transaction. 
It held, therefore, that the corpora- 
tion was taxable upon the gain. 


Excess Profits Tax— 

Restoration of Abnormal 

Base Year Deductions 

Section 711 (b) of the Code contains 
one type of “relief” from the normal 
formula for determining excess 
profits. It permits the restoration of 
“excessive” deductions to base period 
income, for the purpose of increasing 
the excess profits credit. The most 
difficult portion of that section is the 
burden upon the taxpayer to establish 
that the abnormality “is not a con- 
sequence of an increase in the gross 
income of the taxpayer in its base 
period or a decrease in the amount 
of some other deduction in its base 
period, and is not a consequence of a 
change at any time in the type, man- 





ner of operation, size, or condition 
of the business engaged in by the tax- 
payer.” A few recent Tax Court de- 
cisions indicate the problems. 

The “change in operation” pro- 
vision was the bar in North Carolina 
Equipment Co., T.C. Memo. Dock. 
4737, C. C. H. Dec. 14,603. There, 
the court refused to permit the resto- 
ration of a loss on the sale of a build- 
ing during the base period, where the 
building had been used for a one year 
trial of a new type of operation. 

In Iron Fireman Mfg. Co., 5 T.C. 
No. 51, the “increase in gross in- 
come” factor was fatal. The tax- 
payer sought to restore excessive re- 
pair costs on products which it had 
sold. The court found that part of 
this excessive cost might have been 
the result of an increase in gross in- 
come from sales, even though the 
taxpayer established that part was 
not. To obtain relief, the taxpayer. 
must prove that the entire excess was 
attributable to other factors. 

On the other hand, the taxpayer 
was successful in Harvey Co., 5 T.C. 
No. 49, where the deduction in issue 
was a payment to an employee in set- 
tlement of his claim for commissions 
earned after the cancellation of his 
contract. The court held it imma- 
terial that the taxpayer benefited 
from the settlement. Nor was. it ma- 
terial that future expenses were elim- 
inated by the settlement. Moreover, 
the court found that the payment was 
a consequence of differences between 
the parties, not a consequence of 4 
change in “manner of operation.” 

These decisions are a harbinger of 
the flood of litigation which may be 
expected to develop about this pro- 
vision of the law. 


Pension Trusts— 
Effect of Abandonment 


When a pension trust is submitted 
for approval, the Bureau is normally 
willing to assume that it has been 
created in good faith. Nevertheless, 
if the trust is terminated within a 
few years after its adoption, that fact 
may be evidence that the plan was 
not bona fide in its inception, and it 
may be retroactively disqualified. 
The Bureau has announced a severe 
policy in applying this rule. An ex- 
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ample is given of a company which 
inaugurated its plan at a time when 
it was earning exceptionally high 
war income, and which abandoned 
the plan in 1946 when it appeared 


that the required contribution would 
absorb all of its current profits. The 
plan is considered not bona fide, even 
though the management originally 
believed that its postwar prospects 


were good. The ruling warns that 
compliance with the ‘“discrimina- 
tion” provisions of Mim. 5717 is 
not even evidence of bona fides. PS 
No. 52 (Aug. 9, 1945). 


Note to Members of Jumor 


Bar G onference 


Notice is hereby given that at the 
annual meeting of the Junior Bar 
Conference to be held at Cincinnati 
on December 16, 17 and 18, there 
will be elected a chairman, vice chair- 
man, and secretary, each for a term 
of one year, a member of the Execu- 
tive Council from each of the First, 
Third, Fifth, Seventh, and Ninth 
Federal Judicial Circuits and the 
District of Columbia, each for a term 
of two years. 

Pursuant to Section 4(B) of Arti- 
cle IV of the By-Laws, notice is 
hereby given that the members of 
the Junior Bar Conference residing 
in the above-named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the Coun- 
cil from their respective districts by 
written petition, in each case, specify- 
ing the name of the person nomin- 
ated, and the office for which nomin- 
ated, containing the names of at least 
twenty endorsers, all of whom are 
residents of the district of the person 
nominated. The petition can state 
briefly a biographical sketch of the 
background and qualifications of the 
candidate. It shall be submitted to 
the chairman, Charles S. Rhyne, 730 
Jackson Place, N. W., Washington 6, 
D. C., not later than fifteen days 
prior to the day of the first session 
of the annual meeting. At the first 
session of the annual meeting the 
chairman of the Conference shall 
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deliver to the chairman of the Nom- 
inating Committee all petitions sub- 
mitted pursuant to this notice. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as re- 
ceive names-of other candidates and 
report its Council nominees at the 
same time and place, and in the same 
manner that it reports the nomina- 
tions for the officers of the Confer- 
ence. Other nominations for the 
Council may be made from the floor 
following the report of the Nominat- 
ing Committee, as may other nomina- 
tions also be made for officers. The 
election of the Council members 
shall take place at the same time and 
place, and in the same manner as 
the election of officers, immediately 
following the conclusion of the sec- 
ond general session of the annual 
meeting, and shall be by written 
ballot. 

TeRM oF OfFice: The term of 
office of the officers elected at the 
next annual meeting shall begin with 
the adjournment of the said annual 
meeting and end with the adjourn- 
ment of the annual meeting to be 
held in 1946, or until their successors 
shall be elected and qualify, and the 
term of office of the Council members 
from the First, Third; Fifth, Seventh 
and Ninth Federal Judicial Circuits 
and the District of Columbia shall 
begin with the adjournment of the 
1945 annual meeting, and end with 


the adjournment of the annual meet- 
ing to be held in 1947, or until their 
successors shall be _ elected and 
qualify. 

Evicipitiry: No person shall be 
elected as an officer or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the 
Conference shall terminate at the 
conclusion of the annual meeting in 
the calendar year within which the 
member attains the age of thirty-six 
years, or upon his ceasing, prior to 
that time, to be a member of the 
American Bar Association. A person 
elected as a member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council Dis- 
trict for which he is chosen. No 
person shall be eligible for election 
as a member of the Executive Council 
if he is then a member of the Council 
and has been such a member for a 
period of three years or more. 

PLACE AND Date: The annual 
meeting of the Junior Bar Conference 
of the American Bar Association will 
be held in Cincinnati, Ohio, begin- 
ning December 16. Full plans for the 
meeting will be forwarded to all 
members of the Conference within a 
few days. 


T. JULIAN SKINNER, JR., Secretary, 


Junior Bar Conference of the Amer- 
ican Bar Association. 
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Junwr Bar lNotes 


by a: Julian Skinner, Jr. SECRETARY JUNIOR BAR CONFERENCE 








Cessation of war is welcome to all of 
us for many reasons. To the Junior 
Bar Conference it means increased 
activity. 

During the four years that our 
government has found it necessary to 
draft young men for military and 
naval service, many young lawyers 
have answered the call to arms. As 
those young men entered the armed 
forces, it became more difficult for 
junior bar organizations to function 
satisfactorily. In the main they con- 
tinued to do so, however, and now 
that members of the armed forces are 
being released as rapidly as condi- 
tions will permit, junior bar activi- 
ties undoubtedly will be greatly 
stimulated. As our boys are released 
and young lawyers return to practice, 
activity on the part of all junior bar 
organizations will increase. 

And now that hostilities are at an 
end, those young men of the bar who 
remained at home because of physical 
reasons, family responsibilities, es- 
sential work, or other reasons, may 
justly take pride in the fact that they 
preserved the junior bar units intact 
and reasonably active until such time 
as the lawyer veterans can rejoin 
them with all moving forward to- 
gether in carrying on bar work. 
Thus, those at home made certain 
that bar activity would not stagnate. 


Aid for 

Lawyer-Veterans 

The Junior Bar Conference of. the 
American Bar Association and _ its 
affliated local and state units recog- 
nized that a heavy obligation rested 
on the organized bar to formulate 
means of aiding returning lawyer 
veterans. Under the able direction 
of Lyman M. Tondel, Jr., of New 





York City, a member of the Con- 
ference’s Executive Council, the 
Conference has devised definite and 
tangible methods of rendering such 
aid. These plans have been made 
available for use by all state and local 
bar groups, since to be effective bar 
assistance to veterans must necessari- 
ly be rendered on a local rather than 
national basis. With the end of war 
most junior bar organizations find 
that their machinery has already 
been set up to meet the calls of 
veterans for aid and undoubtedly 
the remainder will fall in line at 
once. Thus, the organized junior bar 
is meeting its obligation to its fellow 
lawyers—the returning veterans. 
This work is an important work 
and it by no means has been confined 
to junior bar units. The organized 
bar as a whole has recognized the 
necessity of meeting the situation. 
The American Bar Association as an 
entity has had committees which 
have been and will continue to be 
of great service to the veterans. It is 
with those committees that the 
Junior Bar Conference has cooper- 
ated. The Conference realizes that 
the work which its Committee on 
War Readjustment has done respect- 
ing aiding veterans has been directly 
related to the work performed by 
other committees of the Association. 


When one thinks of the struggles | 


through which all junior bar groups 
have moved during the last four 
years, our thoughts turn to men who 
have shouldered the responsibility of 
maintaining a reasonable amount of 
junior bar activity throughout the 
nation. Those are the men who 
served as National Chairmen of the 
Junior Bar Conference of the Amer- 
ican Bar Association during that 





period of time—a period which is 
about to end but which will not be 
fully terminated until the veterans 
generally have been returned. When 
young men began to be drafted on 
a substantial scale Philip H. Lewis 
of Topeka, Kansas, now a naval of- 
ficer, was serving as Chairman. 
Joseph D. Calhoun of Media, Penn- 
sylvania, followed him, and James 
P. Economos of Chicago, Illinois, 
served next. All were experienced 
in bar work as their successful ad- 
ministrations indicate. Charles S. 
Rhyne of Washington, D. C., the 
present Chairman, assumed the office 
at the fall meeting in 1944 and al- 
though the war has ended during his 
term many problems of organization 
will continue to confront him and 
his successor as well. The Conference 
is indebted to these men for the serv- 
ice rendered by them during these 
trying times. 


New Officers of 
Local Groups 
Edward A. Beard recently succeeded 
J. Edward Bindman (a member of 
the Conference's Executive Council) 
as Chairman of the Junior Bar 
Section of the Bar Association of 
the District of Columbia. Lee F. 
Dante and Sidney S. Sachs (Editor 
of The Young Lawyer) are Vice 
Chairman and Secretary-Treasurer, 
respectively, of the organization. The 
group is engaged in numerous ac- 
tivities respecting rehabilitation of 
lawyer veterans and relations with 
the public. 

The personnel of the Committee 
on the Junior Bar of the Bar Asso- 
ciation of the City of Boston was re- 
cently enlarged. John Rogerson is 
Chairman. 


Membership Committee 


Lawyers generally are interested in 
bar associaion work but even so ac- 
tive solicitation is necessary if ad- 
equate membership in a voluntary 
bar association is to be maintained. 
It is with that in view that the 
Conference’s Membership Committee 
has cooperated with the American 
Bar Association’s committee on the 
matter in obtaining new members 
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for the Association. 

Returning lawyer veterans need 
the benefits which are derived from 
membership in bar associations and 
at the same time usually recognize 
their obligation as attorneys to im- 
prove the administration of justice 
through organized bar work. Never- 
theless, the veterans often are so 
concerned with becoming readjusted 
generally that they overlook becom- 
ing affiliated with the bar associations 
unless they are approached on the 
subject. With those principles in view, 
the Membership Committee of the 
Junior Bar Conference is actively 
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undertaking to interest lawyer vet- 
erans in the work of the American 
Bar Association. Ray Nyemaster, Jr. 
of Des Moines, lowa, Vice-Chairman 
of the Conference, is chairman of the 
committee. 


Committee in Aid of 
the Small Litigant 


The Committee in Aid of the Small 
Litigant with K. Thomas Even- 
gram of Denton, Maryland, as chair- 
man, reports that the survey of 
administration of justice in justice of 
the peace courts has been completed 
and that the data is being compiled. 
The sub-committee on surveys of 
personal finance or small loan con- 
ditions states that the survey con- 
ducted in Alabama is being placed 
in the form of a written report. 
Surveys were completed in the past 
in Oklahoma and Kansas with writ- 
ten reports prepared and distributed. 
As a result, certain improvement in 
conditions is said to have resulted in 
those states. 





. . Order These Now. . 


tO) BECO]. 13S Ae 


Federal Taxes on 
Estates, Trusts and 
Gifts 1945-46 


Standard guide to estate 
planning. Since 1917 the coun- 
sel of Montgomery's tax books 
has been relied on by attor- 
neys, trust officers, and all 
who administer or own prop- 
erty. 


This manual covers appli- 
cation of the federal estate tax. gift 
tax, and those features of income tax 
peculiar to estates and trusts. 


New 1945-46 issue in preparation, 
bringing up to date developments in the 
law and its operation. 


Price $7.50 
Get Your Order in Now to 


THE RONALD PRESS COMPANY 


15 Eact 26th Street New York 10,N.Y 
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MONTGOMERY'S 


Federal Taxes on 
Corporations 


1945-46 


Everything in one place 
for quick reference and 
easy application, with ex- 
perience-founded counsel 
on what to watch for, what 
to do. 

Standard since 1917 with 
tax specialists, attorneys, 

and corporation executives. 


Unique presentation. nowhere else 
paralleled or duplicated. 


New 1945-46 issue in preparation, 
bringing up to date changes in the law 
and developments in its cadministra- 
tion. 


Two Volumes $15.00 


Get Your Order in Now to 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10°N.Y 


Quincy H. Hale 


Officers of the State Bar Association 
of Wisconsin for the year 1945-46 
President, Quincy H. Hale, of 
La Crosse; President-elect, John §. 
Sprowls, of Superior; and Gilson G. 
Glasier, of Madison, Secretary and 
Treasurer. Mr. Hale and Edmund 
B. Shea of Milwaukee, were elected 
delegates to the House of Delegates 
of the American Bar Association 
for the term ending with the 1946 


are: 


annual meeting. 





James P. Economos of Chicago, 
Illinois, Secretary of the Traffic Court 
Committee, and last retiring chair- 
the Conference, indicates 
that district trafic court conferences 
are being held in numerous states 
with excellent results. With the re- 
laxation of governmental restrictions 
on travel, state and district traffic 
court conferences should increase in 
number. 

The application of the Cincinnati 
Junior Bar Group of the Cincinnati 
(Ohio) Bar Association for affiliation 
with the Junior Bar Conference of 
the American Bar Association was 
approved by the Executive Council. 
An application for affiliation filed by 
The Barristers’ Club of San Fran- 
cisco (California) is pending before 
the Executive Council. 

Charles S. Rhyne of Washington, 
D. C., National Chairman of the 
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Conference, recently attended the 
annual convention of the Canadian 
Bar Association in Montreal. He in- 
formed the Canadians of Conference 
work in the United States and stimu- 
lated interest in the creation of a 
Junior Bar Section in the Inter- 
American Bar Association. 


The Young Lawyers’ Section of 
the Indiana Bar Association recently 
chose John E. Early of Evansville 
as chairman. He succeeds Walter 
B. Keaton of Rushville. The vice 
chairman and secretary are Bruce 
H. Johnson and John W. Hough- 
ton, both of Indianapolis. 





To the Editors: 

Two things in your very excellent 
July issue particularly impressed me. 
The first was the cover quotation of 
General Jan Smuts: 

We are here mightily resolved that 
hereafter the use of force and the 
making of war shall be solely the func- 
tion of the Community of Nations, 
and shall be resorted to only to keep 
the peace and maintain justice. 

To make war to keep the peace— 
what a bitter contradiction of terms! 
In the face of this realistic if poetic 
appraisal, how shall anyone dare for 
a moment to place his trust in the 
United Nations Charter as a final 
instrument of peace? How shall any- 
one dare for one moment to cease his 
struggle for the attainment of an or- 
ganization through which man may 
at least hope to build a positive peace 
for the coming generations, a peace 
founded on law, rather than “the 
making of war’’? 

General Smuts with unusual in- 
sight recognizes that in the last analy- 
sis war is the only “writ” by which 
a rule of conduct can be enforced 
upon a nation asa unit. So it is that 
any league system by necessary im- 
plication institutionalizes war. 

But the hope for survival is found in 
President David A. Simmons’ report. 
The Charter, he says, “does not end 
war... There will be an end of wars 
when mankind has progressed to the 
point that inherited tendencies to- 
ward violence are controlled either 
through self-restraint or through re- 








straint imposed by some world gov- 
ernment yet to be devised.” 

I see little hope in the first alter- 
native. Neither evolution nor two 
thousand years of Christianity have 
made any perceptible progress in 
teaching man self-restraint. But 
governments have, through law, suc- 
cessfully restrained the aggressiveness 
of individuals since the dawn of 
history. 

Here, then, is the secret of peace: 
Enforcement of law upon the indi- 


vidual, rather than threat of war. 


against the nation. 

And in the end we must realize, 
as President Simmons has intimated, 
that there can be no peace without 
Justice, no justice without law, and 
no law without government to make, 
interpret and enforce law. When 
the Bar as a whole has faced the im- 
plications of this self-evident truth, 
we shall be ready to lead the world’s 
peoples to the peace without which 
civilization cannot endure in a world 
of atom bombs. Until then we law- 
yers are merely “kidding” ourselves 
and our clients. 

Let us work to speed the day. It 
is later than we think. 


PauL THATCHER. 
Ogden, Utah 


Letter to Editors 








LUCKY FELLOW, 
HE HAS A 
RESERVATION 
AT THE 














George B. Walter, Associate 





HERBERT .J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 
CENtral 5186 


WALTER 


“Thirty Years Experience” 








October, 1945 « Vol. 31 


545 














Classified 











RATES 10 cents per word for each in- 
sertion; minimum charge $1.20 pay- 
able in advance. Copy should reach 
us by the 15th of the month preced- 
ing month of issue. 


BOOKS 


WE BUY LAW LIBRARIES OR LESSER 

collections of esteemed used law books. Cor- 
respondence is especially welcome from lawyers 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain- 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
secondhand law hooks, is such that many lawyers 
soperé the law library sold to us as ipso facto, 
sold to the best advantage. We hold the “best 
collection of secondhand -* books for sale in 
the United States (catalogs free), and usually have 
50,000 or more cash money immediately available 
or additional purchases. Save time, save effort, 
save money by sending your “for sale” lists first 
to the nation’s clearing house for good used law 
books. Craritor’s Boox Store, Baton Rouge 6, 
Louisiana. 


UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationa Law 
ae aaa 1110—13th St. N. W., Washing- 
ton, . 


LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irvinc Korus, Metropolitan Bldg., Vancouver, 
Washington. 


USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
—— library. ‘Let us quote you prices. Harry 
B. Laxe, 117 Montgomery Street, San Francisco 
4, California. 


LOWEST PRICES — USED LAW BOOK 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Liprary Appratsat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 


COMMUNITY PROPERTY AND TAXES, by 

Charles B. Collins, first published April 16, 
1945; supplemented to June 10, 1945. 319 pages 
with index; bound in brown vellum. Address 
request for free examination, postage prepaid, to 
Fepera Law Boox Company, P. O. Box 709, 
Berkeley, Calif. 























LAW BOOKS-—-COMPLETE SETS FOR 

Sale—American Bar Journal, Journal of Air 
Law & Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 
Lawyer, Southwestern Law Reporter (Ist & 2nd 
Series), Federal Cases, Federal Reporter (ist & 
2nd Series), Decisions of Commissioner of Pat- 
ents, U. Attorney General’s Opinions, All 
State Reports to ational Reporter 
Hundreds of other periodicals for sale; 


System. 
rgest 


stock of rare and out of print books in the United 
States. Libraries bought and sold. Dennis & Co., 
269 Main St., Buffalo 3, N. Y. 





AVIATION LAW. CUMULATIVE INDEX- 
Digest of U. S. Aviation Reports, 1928-1944, 
contains classified Digest of all cases reported in 
USAvR from 1928 to date, under numerical classi- 
fication system to be continued in future volumes. 
Also Cumulative Tables of Cases Reported, Index 
by Jurisdictions, and Status of International 
Treaties and Conventions to date. The only source 
k and classified index of legal material on avia- 
tion published in the English language. Price—An- 
nual volumes, $10.00; Cumulative Index-Digest, 
$20.00. U. S. Aviation Reports, Inc., 2301 N. 
Charles Street, Baltimore 18, Maryland. 


COURT REPORTERS 


LOS ANGELES, CALIF., DEPOSITIO 
Hearings—-Arbitrations. Bett BrotrHers ; 
Reporters, 206 So. Spring St., (12) Mu. 2895, ~ 


COMPETENT COURT REPORTER t 

extensive experience in all types of cases desi 
federal or state court officialship. Excellent re! 
ences. Address Box MR, American Bar Assoo 
yeeu SeURman, 1140 North Dearborn Street, Chic: 
10, 











HANDWRITING EXPERTS 


EDWARD OSCAR HEINRICH, B. S., 24 CAj 
ifornia St., San Francisco, 11. Experien 
consulting and scientific laboratory service a 
able when you have a suspected or disputed do 
ument problem of any kind. For additional ip 
mation see Martindale Hubbell Law Dir 
San Francisco listings. : 


SAMUEL R. McCANN, EXAMINER @G@ 

Questioned Documents. Office and Laborator 
Ward Building. Telephone 5723—Yakima, Was 
ington. 











WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,”’ 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages, $6 Delivered. 
Avsert S. Ossorn, 233 Broadway, New York City. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boye, Col- 
cord: Bldg., Oklahoma City, Okla. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecir Sxipwitn, 
126 West Third Street, Los Angeles 13, California. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and_ single sets. Clark BoarDMAN 
Co., Lrp., 11 Park Place, New York City. 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions, Price $5.00. J. V. Harinc & J. H. Harine, 
15 Park Row, New York 7, N. Y. 


LAW BOOKS BOUGHT AND SOLD FOR 

Cash. We pay freight. Established 1918. Ref- 
erences furnished. Jos. } Mitcnett, 5738 
Thomas Ave., Philadelphia 43, Pa. 


SUBJECT TO PRIOR SALE, I OFFER A 

complete set of unused Federal Reporters 
through Volume 128, Second Edition, for $375. 
S. P. Gartrarp, Jr., Annex First National Bank 
Bldg., Mobile, Alabama. 


FOR SALE: USED LAW LIBRARY. ADDRESS: 
T. C. Tanner, Bluefield, West Virginia. 




















LAW CLERK 


LAW CLERK WANTED BY JUDGE, UNT 
States Circuit Court of Appeals. Applicam 
should state fully his qualifications and give nai 
and addresses of six or more attorneys or judg 
as references. Box LP, American Bar Assog 
TION JouRNAL, 1140 N. Dearborn, Chicago 10, 


LAWYERS 
ATTORNEY BUSINESS EXECUTIVE WIE 


buy established business, from retiring la 
everything considered, anywhere. Address 
SG, American Bar Association Journat, If 
North Dearborn Street, Chicago 10, Illinois. 


TAX ATTORNEY, ACCOUNTANT; COLU 
bia Law; ten years experience; author 
articles; capable heading, developing tax depar 

ment, law, business firm; seeks association 
future. Address Box PSS, American Bar ASS 
CIATION JourNAL, 1140 North Dearborn St., ¢ 
cago 10, IIL. 
LAWYER, 40, EXPERIENCED IN FIELD @ 
labor law and labor relations, desires associatit 
with outstanding attorney or law firm as a part 
Replies confidential. Box MPW, AMERICAN 
ASSOCIATION JouRNAL, 1140 North Dearborn Stre 
Chicago 10, Ill. F 


ATTORNEY, AGE 28, EXPERIENCE: GO¥ 

ernment contracts, real estate, general pra Ce, 
desires connection with law firm or corporati 
Prefers trial work. Address Box FK, Ament 
Bar ASSOCIATION JouRNAL, 1140 North Dearhb 
St., Chicago 10, Illinois. 























ROBES 


JUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—catietactios gg 

—Catal sent on request. cCarTHY 

jane te, 7-9 West 36 St., New York 18, N. Y. 





INSURANCE LAWYER WITH EXTENSI 

company experience available for connection 
established practitioner or firm, preferably in 
diana. Address Box DEW, American Bar A 
CIATION JOURNAL, 1140 North Dearborn St 
Chicago 10, Ill. 








This attractive pamphlet describe 
says, “has been in actual operation for twer 
lists the following benefits: (1) The elimination of 
a dollar saved is a dollar of added income. (2) The attorneys h 
work of which they were inherently 
high pitch because the men believe : 
rules themselves. (4) That nightmare of partnershi 
partners—has been dispelled. That problem has always t 
partnership life; but no partner has ever left us to join = other firm. 
enabled us to handle at a moderate profit a great many small 
have handled at a loss or perhaps not at all. (6) We have been enbled to grow from a small 


group of men to a somewhat larger group.” 


by 
Reginald Heber Smith 


An appendix of forms is included. 
Pri 


Law Office Organization 


s a system of law office organization, which, Mr. Smith 
for twenty years and has worked reasonably well.” He 
waste has saved thousands of dollars, and 
ave been able to produce the best 
capable. (3) Morale and esprit de corps have been kept at a 
the rules of the system are fair; indeed they have made the 
ps—how to divide the profits justly among the 
ended to be a disruptive force in 


(5) Cost Control has 


cases which otherwise we should 


ce 50c 
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